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INTHOtUCTION

The present report of t.he United N.--cions CCtnmission on International Trade La\·r
is submitted to the General Assembly in accordance \vith raragraph 10 of section 11
of General Asse~nbly resolution 2205 (XXI) of 17 Decembe~c 1966.. Ac ;?:L~oviC:.I::;c.1 in the
Satle paragraph, this l"cport is sublilitted. simultaneously ta the Unit8cl Nations
Conference on Trade and Development (UNCTAD) for connnents.

The COlJTIuission adopted the present. re~)ort·at it s 49th llleet ing on 51 March 1969.
The report covers the seconcL session of the COImnission, which ll8.S held at the
United Natians Office in Geneva from 5 to 31 March 1969.

_ 1 _.



CRAFTER I

ORGANIZATION OF THE SESSION

A. Opening and duration

1. The United N~Gions C~NllissiQn on International Trade Law (lffiTCITFAL),
es-cablishecl by General Assernbly resolution 2205 (XXI) of 17 December 1966, held
its seconcl session at the UniteJ Ne.tions Office in Geneva from 3 to 31 March 19G9.
The session was opene(l, on behalf of the Se cretary-Genc::;ra1.? by Hr. Blaine Sloan,
Direct0r of the General Legal Division, Office of Legal Affairs.

2. The COLllilission h81d t'\vent.y-four plena:;:~/? meet:i,.!.'lC~S in the COllrse 0:;' 'che ,session.

3, U;:lder the terns of paragraph 1 of section 11 of General Assembly resolution
2205 (XXI) the Commission consists of tl'renty-nine States, elected by the General
Assembly. The present members of the COIill~lission, elected by the Gen8ral Assembly
at its tvrenty-seconc:, 8es8ion on 30 October 19G7.? are the follO\·rj.n~ states: 1/

Argentina
Australia
Belgium
Brazil
Chile-l(
Colombia-l(-
Congo (Democratic TIepublic of)
Czechoslovalda7~

France*
Ghana*
Hungary

India
Iran
Italy~(

Japan~~

Kenya
Mexico
NirreriaoX'

0...::>

NorwaY7E-
Romania
Spain
Syria

Thailand-X·
Tunisja
Union of Soviet Socialist

Republics*
United Arab Republic*
United Kingdom of Great Brj:cain

and Northern IrelanCl.7{-
United Republic of Tanzania*
United StateG of America

h. ~'lith the exception of Colombia, Congo (Democratic RefUblic or), Nigeria a.nd
Thailand, all members uere represented at the second session of the Commission.

5- The follovrine; United Nations organs,:J spe8ia1ized agencies,:l intergoverrJrr.ental
and international non-gove:rnmental organizations "'i'rere represented by OGervers;

(a) United Nations orp;aEE:

Economic Commission for Europe (ECE); United IJations Conference on Trade and
Development (UNCTAD); United. Nations Institute for Training and Reoearch (UNITAR).

1/ The term of office of !ill members began,:l in accordance 1fith General Assembly
resolution 2205 (XX1),:l on 1 January 1968. rrhe fourteen membe!'f, mart.eel vitll an
asteris}\: 1'rere selected. by the President of the General Assembly to serve for a
term of three years ending on 31 December 1970. The other fifteen members \'7il1
serve for the full terr,l of six years ending on 31 December 1973-
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Food and AGriculture OrGanization of the United N&tions (FAO); Inter~

Govermn.ental Baritime Consl1ltative Organize.tion (I1'1CO) ,? Interna-c,ianal H::me'i:ary
Fund (D1F) ..

Commission of -che :Curopean Communities; Council for r~utLlal Economic
Assistcl.Dce (C1>1E,I'.,); CouEcil ef Europe; Council of the European Communities:
Hac;ue Conference on Private International La,I-T; Int.er-American Juridical Committee;
International Institute for the Unification of .Private Lmv (UNIDROIT); Organization
of American states (OAS) ; United Internati 'Jl1al Bureaux for the Protection of
Intellectual Property (BIRPI)"

(d) Interne:.t}onal non-governmental _organizations

International BeyI' !.ssociation; International Chamber of Commerce (ICC);
International Chamber of Shi:?ping (rcs); Intc>rno,tional L,,;vr Association (IrA);
Horlc1 Peace through Lm'T Center.

C. Election of officers-

6. At i ts tvel1ty~sixth Llee-L-ling on :5 March 1969" the COl1unission elected the
follO'I·ling officers ?/ by acclamation:

Chairman ~"o ~ ••Mr. Laszlo R~czei (Hungary)

Vic,::"-Chainnan Mr. Gervasio Ram6n Carlos C:Jlombres (Arc:entina)

Vice··Chairman Mr. NaGendra Singh (India)

Vice-Chairman•• c •••••••••••••Mr. Mohsen Chafik (United Arab RepQblic)

Rapporteur ••••••••.••••••••••Nr. Stein Rognlien (Norway)

D. Agenda

7. The agend.a of the session as adopted by the Commission at its twenty.. sixth
meeting;, on 3 March 1969, I·ras as follows:

1. O~ening of the se8sion.

2~ Election of officers.

3. Adoption of the agenda.

2/ In accordance with a decision taken by the Commission at the second Eleetinc; of
its first session, the Commission Shall have three Vice-Chairmen" in :Jrder to
secure representation of each of the fiVG c;roups of states listed in lJaragra:;Jh 1
of section II of General Assembly resolution 2205 (XXI) .m the bureau of the
Commission.



4. International sale of goods:

(a) The Hague Conventi ons 0:;:' 19GL!-:

(b) The Hague Convention on Applicable Law of 1955;

(c) Time-limits and limitations (prescription) in the field of
international sale of goods;

(d) General conditions of sale and standard contracts;

(e) Incoterms and other trade tenlls.

5. International payments:

(a) Negotiable instruments~

(b) HanL.ers t commercial credits;

(c) Guarantees and securities.

6. International commercial arbitration:

(a) Stel)S tnat li1ight be tal:en i\Ti th a view to promoting the harmonization
and unification of law in this field;

(b) The United Nations Convention of 1958 on the Recognition and
Enforcement of Foreign Arbitral AI·Tards.

7. Consideration ef inclusion of international shipping legislation aLlOng the
priority topics in the i'Tork programme

8. (a) Register of organizations and register of texts;

(b) Bibliography.

9. Consideration of vTays and means of promoting co-ordination of' the i'rork of
organL~ations actiV2 in 'che progressive harmonization and unification of
international trade law and of encouraging co-operation among them.

10. "Vlorking relationship and collaboration vli th other bodies.

11. Consideration of opportunities for training ,and assistance in the field of
international trade law.

12. Consideration of the possibility of issuing a Yearbookc

13. Programme of ITor.k unt il the end of 1972.

14. Date of third session.

15. Adoption of the renort of the Cormnission.

-4-
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E. Establishment 0f t'\JO cmmnittees of the \71101e

8. The Commissj.on" at its 27th meeting on 4 March 1969, decided to establish tvlO
COlillilittees of the "I71101e (Committee I and CC.ifDUittee 11) "I'lhich would i:leet
siYi1UltaneoLlsly t) consio.er the agenda i te't~ls to be referred to ther~lo

~i. :rhe C01'Ti:lissicm.? at its 28th meeting, on l.!, March 1969, decided to refer to
Committees I and II for cQJ.1sidera'cion the folloHing items:

C01'J1uittee I

Ite't!i )1· International sale of goods:

(a) The Hague Conventions of 196~·i

(b) The Hague Convention on Applicable Law of 19~5;

(c) Time·~limits and limitations (prescri!;)ticns) in 'che field. of
international sale of goods;

(d) General cono.itions of sale and Gtandard contracts;

(e) Incoterms and other trade terms.

Item 6 International commercial arbitraticm:

(8.) steps that might be tal~en v·rith a viev·r to promo"Glng the
harmonization and unification of la"lv in this field;

(b) The United Nations Convention of 1958 on the Recogniti.on and
Enforcement of Foreign Arbit.ral Awards.

COEll11ittc:e 11

Item 5 Irrternational pa~nents:

(a)

(b)

(c)

Item 8 (a)

(b)

Negotiable instruments;

Bankers! commercial credits;

Guarantees and securities.

Register of organizations and register of texts;

Bibliography.

Item .9 Consi.deration of "I'lays and means of promoting cJ-ordination of the
work of organizations active in the progressive harmonization and
unification of international trade law and of encouraging co-operation
among them.

The Corill"llission also requested Committees I and 11 to consider the question of
co-ordination in respect of subjects referred to them. At its 3~·th meeting, on
17 March 1969, the Comnission further referred to Committee 11 the question
concerning the publication of a Yearbook of the Commission (item 12 of the agenda).

-5-



10. Committee 1 met from 6 to 24 March 1969 and held fifteen meetings.
Co~nittee 11 met from 6 to 20 March 1969 and held twelve meetings~

11. At its first meeting cm 6 March 1969, Committee I elected unanimously
IvIr. Nagendra Singh (India) as Chairman and r·fr. Shinichiro Michida (Ja,?an) and
Mr. Ion Nestor (Romania) as Rapporteurs for item l~ and item 6 respectively.
The Committee at its eleventh meeting, following the departure fran Geneva of
Mr. Nagendra 8ingh, elected Mr. Gervasio Ram6n Carlos Colombres (Ar~entina) as
Chairman. At its first meeting, on 6 March 1969, Committee 11 electeQ unanimously
Mr. Nehemias Gueiros (Brazil) as Chairman and Mr. Kevin Hillial".1 Ryan (Australia)
as Rapporteur.

12. The Commission considered the report of Connnittee 11 at its 38th and 39th
meetings, on 21 March 1969, and the re~)ort of Conunittee I at its 43rd, 41!·th and
45th meetings, on 25 and 26 March 1969. The Comnlission decided to include the
substance of the Committee's reports in its report on the "Torl\"- of its second
session.

F. General clebate

13. The ConrrJission uecided to have a general debate on the substantive items on
its agenda before the committees of the \vhole beBan their \'Tor1\:. A summary of the
observations made by representatives during the general debate on a particular
item is included in the chapter relating to that item.

G. Decisions of the COlnmission

lL~. At the ·Gvlenty-sixth lileeting of the Commission, on :5 March 1969, the Chairman
recalled that the Commission, at its first session, had agreed that its decisions
should, as far as possible, be reached by consensus, and that it "Tas only in the
absence of consensus that decisions should be taken by a vote as provided 1'01'" in
the rules of procedure relating to the procedure of Committees of the General
Assembly.

15. The decisions taken by the Commission in the course of its second session were
all reached by consensus. The decisions tal\.en in respect of each subs cantive item
are, for easy reference, set out in the final cha1?ter of this report.

-6-
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INTEm~ATIONAL SALE OF GOODS

A. The Hague Conventions..... - - -----
(1) General o1Joervations

10. It was recBlleu that~ as a matter of principl~, the Commission had a clear
mandate and -was therefore entirely competent to ~al\:e such steps as lrould, in its
view, further the harmonization and unification of international trade la"7. In
this connexion, many representatives pointed out that the decision of the
Commission to consicler the Hague Conventions of 196L~ and 1955 in no way im~Jlied

that the Commission should necessarily confine itself to merely giving an opinion
lIhether their contents lTere or were not satisfactory.

17. A number of representatives expressed the Vlish that the Commission \'lOulc1 not
create any obstacles to the ratification of the Hague Conventions. Other
representatives vrere of the opinion that the Commission, althoLlgh it vished to
ta:ce full account of the ,'Tork already accomplished in the field~ lias at liberty
to chart a new course if; upon examination; the Hague Conventions proved to be
LlnaCCe}?table to a substantial number of States. The ViEvl ",as also expressed that
the Hague Conventions of 1964 and 1955 should be replaced by a single' instrument
comprising both substantive and conflict rules of internatio n al sale. One
representative stated that the unification of the law of the international sale
of goods could only be effected by such a new international instrument.

(2) Hague Conventions of 196L~

18. The Commission considered the Hague Conventions of 1964 relating to a UnifoYUl
Law on the International Sale of Goods and a Uniform Law on the Formation of
Contracts for the International Sale of Goods (hereinafter referred to as the
Hague Conventions of 196L~), in the ligiYG of the note by the Secretary--General
entitled "Replies and studies by States concerning the Hague Conventions of 1964"
(A/CN.9/11, Corr.l and Add.1 and 2) and a report of the Secreta~T-General containing
an analysis of those replies and studies (A/CN.9/17). The Commission also had
before it c:. proposal cubmitted by the delegation of the Union of Soviet Socialist
Republics concerning the unification of rules of law regulating the international
sale of goods (A/CN.9/L.9) and studies and comments on the Hague Conventions of
1964 submitted by the representatives of Hungary, Japan and the United Arab
Re 1)ublic.

19. The Commission considered the general aspects of the Hague Conventions of 1904
during a general debate held in the course of its 28th to 31st meetings, on 4, 5 and
6 March 19~9. A summar~ of the observations made in the course of that debate is
set out in paragraphs 21-30 below.

20. The text of the Hague Conventions of 1964 and of the uniform laws forming the
annex to those Conventions were considered by Co~nittee I in the course of its 1st
to 6th and lOth meetings, held on 6, 7, 10 and 14 March 1969 (see A/CN.9/L.15,
paragraphs 5·~(J). A sluLlnary of the comments made by members of the Commission and

-7-



ol)servers of organizations c1Llring those [llee clngs is set out in annex I to the
:;-resent report. Committee I also ..::onsidercd what course of action should be
recommended to the Commission in respec i:; of the Hagm= Conventions of 1964 and,?
i~1 gelleral, for the Ymrpose of promoting the progressive harmonization and
l1.rlification of the la"lv relating to the international sale of good.s.

21. In the course of the discussion two main trends of opinion emerged regarding
the HaGue Conventions of 1964•

.:2.2. In the vie\{ of some representatives, the Conventions were suitable and
~"T2.cticable instlAuments and a significant contribution towards the unification of
la,·~. Therefore) they should not be revised before they had been put to the tes"c
::: ac-cual i;:ractice and before it was reasonably certain that a better instrument
c':::.l5.. be dra"l'm up; in this connexion, ratification of the Conventions, even if
aC2 ::-r.:;-e.:lied by the reservation in article V of the Convention providing a uniform
lm,' en "the international sale of gOOQ.3, \vould be desirable. Moreover, before
re~isi~s -che ~onventioDs, one shouldirst be more or less certain that it would
":::~ ::cssible -co draft a better instrument c The view was also expressed by some
r2~r~se~tatives that any action by the Commission, other than recommending to
3":ates -chat they accede, might SlOiV' dmin the present trend towards ratification
:r ~2~ession. The observer of the International Institute for the Unification of
?~'i-,Ca":2 L81'; (UNIDROIT) expressed the opinion that.1 in general.? the objections to
v:::·.:~:isi::::ns of the Conventions had already been considered at the 1964 DiDlomatic
::~~ere~ce and rejected.

~;. I~~. the vie"r of other representatives 1 the Hague Conventions of 196~, did not
~:Yr2s~~nd to present needs and realities and, in the interest of unification, it
',,':~llc~ be desirable to review the Conventions at an early date • Representatives
3~:e r::'r~g this viei..r J.:ointed out that the 196L~ Hague Conference, at which the
:::::x.:,-enti(.ns ";Tere adopted, llad been attended by only twenty-eight States and that
~C~2 :f the develojing countries had been represented.

'::1-;.. Se..,reral representatives held the vie"l·r that the Hague Conventions of 1964 had
U~~ take~ into account the interests of developing countries. Other representatives
a2..s') considered that it vras essential that the legal systems and che interests of
c;':JL...n.tries not re!]resented at the Hague Conference of 1964 should from nm{ on b(:!
~aken into accGunt.

25. S~~e representatives expressed the view that the Conventions embodied certain
legal cQnce~ts of an artificial character which it would be difficult for some
States ~o accept. Moreover, many provisions were aimed at facilitating trade
be"Cl;Teen countries l;,rithin the same region rather than betl;.;reen countries of different
continents. Therefore, it would hardly serve a use.ful purpose for the Commission
ta rcCOYf,Glend 'Ca states that they accede to the Convention.

26. The Observer of UNIDROIT stated that, in his view1 the legal position with
regard to a revision of the Hague Conventions of 1964 was that such a revision
c')uld b:l undertaken only by the states vrhich had drawn up these Conventions> and
thac v1hi18 Dtates which hed not signed the Conventions could conclude a separate
aGreement they had no pover to amend. the Conventions. In his opinion, UNIDROIT
could taks actiun only if the Conventions themselveu authorized it to do so.

o-u-



27. The observer of the Hague Conference on Private International Law stressed the
contradictions between the system laid down in article 2 of the uniform law on the
international sale of goods of 1964 and the Hague Convention of 1955. He expressed
the view that any future solution in the field of the international sale of goods
had to establish a co-ordination of substantive rules and rules of conflicts. In
fact:J the latter could not be dispensed "\-rith as long as there were states which had
not accepted the neiV' uniform law.

28. Mr. H. Scheffer) iV'ho was Secretary-General of the 1964 Hague Diplomatic
Conference on the Unification of Law governing the International Sale of Goods,
in a statement on behalf of the Net:1erlands Government, made at the invitation of
Committee I, stated that the Netherlands Government, being responsible for the
1964 Conference and bound by certain obligations laid down in che final clauses
of the Hague Conventions of 1964, "\-rould always be ready to lend its further
assistance in this field if requested by the United Nations or other organizations.

29. Some represerrcatives referred to paragraph 2 of Recommendation 11 annexed to
the Final Act of the Hague Diplomatic Conference on the Unification of Lair
Governing the Internati:mal Sale of Goods,? in which the Conference recomMended
that UNIDROIT should establish a co!nmittee composed of representatives of the
Governments of the interested States v,rhich fihoulo. consider wha.t fl.lrther action
should be taken to promote the tJ.nification of law on the international sale of
C;oods. One representative also drevl attention to article XIV of the Hague
Convention of 196L~ relating to a unifC1:cm laiV' on the international sale of goods
iThich prOVided that after the Convention had been in force for three years, any
Contracting State might request the convening of a canfere1ce for the purpose of
revision; that states invite~ to the Conference, other than Contracting States,
should have the status of observers unless the Contracting States decided
otherwise by a majority vote and that observers should have all rights of
participation except voting rights.

30. Other representatives took the view that a new convention acceptable to all
States) or at least to a majority of them) should be drawn up and opened for
accession by all States which participated in international trade. The Commission
should set up a body to prepare a draft of a new world-wide convention ~lich would
tate account of the interests of all countries) and. the United Nations should
subsequently convene an international conference for the purpose of aQopting such
a convention.

31. In proposing that the unification of the law of the international sale of
goods could only be achieved by a new convention) one representative suggested
that the new convention should use, as preparatory documents, the decisions of
the United Nations and its organs dealing with the normalization of trade relations
and designed to eliminate colonialism and manifestations of neo-colonialism from
international economic relations, the principles governing international trade
relations and trade policies adol.Jted in 19GJ-~ by UNCTAD;J the general conclitj.ons of
sale and model contracts prepared by the United Nations Economic Comr,lJ.ssion i'or
ELlrope, the general conditions of delivery of' the Council for Mutual Economic
Assi.stance (1968)) the text of the Hague Conventions of 1964 and 1955) and the
a.cceptable rules of municipal law governine; relations in respect of contracts of
international sales.

-9-



(3) Hague Convention of 1955

32. The Commissj.on considered the Hague Convention of 1955 on the Law Applicable
to the International Sole of Goods (herej.nafteJ' referred to as the Hague Convention
of 1955) in the light of a note by the Secretary-General containing the replies
by States concerning that Convention, and the comments r:....l.de by the Secretaryu·General
of the Hague Conference on Private International Law (A/CNu9/12 and Add. 1, 2 and 3).
The Commission had also before it a pro~osal submitted by the delegatiJn of the
USSR concerning the unification of rules of law ref3ulating the ~nternati'Jnal sale
of goods (A/CN.9/Lo9).

33. The Commission considereo. the general aspects of the Hague Convention of 1955
and what future action it ShOLlld take in respect of that Convention during a general
debate held in the course of its 28th to 31st meetings, on 4, 5 and 6 March 1969.
A summary of the observations made on the Convention in the cou:rse of that debate
is set out in paragraphs 35 and 36 belowo

3h. The provisions of the Hague Convention of 1955 were considered by Committee I
in the course of its 7th and loth meetings, held on 11 and lLI- March 1969 (see
A/CN.9/L.15, paragraph 9). A summary of the comments made by members of the
Commission and observers of organizations during these meetings is set out in
annex 11 to the present report.

35. A number of representatives stressed the importance Jf the l~ague Convention of
1955 and vrere of the opinion that, at least at the present stage of develolJElent of
the law of the international sale of goods, conflict rules ,{ere necessary, and that
for this reason the Convention served a useful purpose. Some representatives who
\-rere in favour of the preparation of a ne'\'1 convention that would. replace the
Hague Conventions of 1964, expressed the view' that conflict rules should form an
integral part of a new Convention on the international sale of goods ~ The vie'w
vTas also expressed that the Convention had been drawn up by a limitec1 number of
States and that it should be examined in order to ascertain ivhether its provisions
unduly favoured the exporting cGuntries.

36. The Observer of the Hague Conference on Private International Law stated that
the Conference vTould '\'Telcome the vievTs of members of the Commission uhich were not
states members of the Conference and that if the Commission were of the opinion
that the Hague Convention of 1955 should be revised, the Conference would be
vTilling to consider that possibility.

(~' ) Decision of the Commission

37. At the lOth lueeting of Corunittee I, on 14 March 1969, the representative of
Hungary submitted a draft resolution on behalf of Brazil, Ghana, Hungary, India
and the United States of America (A/CN.9/L.IO). At the samC? meeting, the
representative of Kenya requested that Kenya be included among the sponsors of
the draft resolution. After certein amendments had been made~ the draft
resolution vTas approved. by Committee I for submission to the COlmnission.

38. The C'Jmmission, at its 43rcl and L~4th meetings on 25 and 26 March 1969,
considered the draft resolution submitted by Committee I. At its 44th meeting
the Commission unanimously adopted the following draft resolLltilJn:
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"The United Nations Commission on International Trade Law,

"Recalling General Assembly resolution 2421 (XXIII) expressinG the
conviction that the hannonization and unification of international trade law,
in reducing or removing legal obstacles to the flow of international trade,
would significantly contribute to economic co-operation between countries and,
thereby, to their 'Fell being,

llConvinced that the HaguE Conventions of 1955 and 1964, as a result of
many years of study and research under the auspices of the Hague Conference on
Private International Law and UNIDROIT, respectively, constitute an important
contribution to the harmonization and unif~cation of the la,v of tbe
international sale of goods,

"Having considered the 1vritten replies from Governments to the question
addressed to them by the Secretary-General, 1vhether they intend to ratify" or
accede to, the Hague Conventions of 1955 and 1964 and the reasons for their
position, as veIl as the oral and 1vritten comments ree;arding the provisions of
the Conventions made by mewbers of the Commission at its seconQ session,

"Having further considered the stuc1ies submitted by Governments on the
Hague Conventions of 1964,

"Bearing in mind that seven countries have ratified the Hague Convention
of 1955 and three countries the Hague Conventions of 1964,

"Noting the statements made by a number of Governments regaro.ing their
intention to adhere to the Conventions, and not wishing to delay or prevent
ratification of chese Conventions by the countries who may de3ire to do so,

"Consi~:ering" at the same time, the views expressed by a number of
Governments that the Conventions in their present text, are not suitable
for worlcl..,·ride acce~)tance"

llBein£.?; of the opinion that in the establishment of generally acceptable
uniform rules governing the international sale of goods the work already done
in the field should as far as possible be taken into account and that
duplication Jf efforts should be avoided through collaboration, where
appropriate, ,vith the organizations operating in this field,

"Decides:

"1. To request the Secretary-General to complete the analysis of the
replies received from States regardi!:g the Hague Conventions of 196!~

(A/CN.9/17) in the light of the replies and studies received since its
preparation and of the written and oral COmTIlents by members of the COwmission
during its second session, and to submit the analysis to the Horldng Group
established under paragraph 3;

112. To request the Secretary-General to prepare an analysis of 'che
replies recelved from states regardine; the Hague Convention of 1955 as well
as of the written and oral comments by members of the Commission during its
second session, and to submit the analysis to the Ivorking Group to be set up
under paragraph 3;
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"3. To establish a Worl\:ing Grcup - composed of the :t'ollovling fOLu'teen
members of t11e Conunission: Brazil, France, Ghana, Hungary, India, Iran,
Japan... Kenya, Mexico, NorvTay, Tunisia, Union of E:\oviet Socialist Republics,
United Kingdom of Great Britain and Northern Ireland and United states of
Al:1.erica - lThich shall:

IT(a) Consider the comments and suggestions by states as analysed in
the documents to be prepared by the Secretary-General under paragraphs 1 and 2
ubove, in order to ascertain which modifications of the exi-sting texGs might
render then capable of \'1ider acceptance by countries of different legal,
social and economic systems, or \"hether it will be necessary to elaborate a
nel'! text for t:i.1e same purpose, or vThat other steps might be taken to further
tIle harmonization or unification of the law of the international sale of
goods~

"(b) Consider I'lays and means by l"hich a mo:re videly acceptable text
r.light best be prepared and promoted, taldng also into consideration the
possibility of ascertaining lvhether States vTould be prepared to participate
in a Conference;

11 (c) Subrait a progress report to the third session of the Conmlission;

114. To reccn:mend that the members of the Horking Group should be
represented by persons especially qualified in the law of the international
sale of goods;

1T5. To request the Secretary-General to invite members of the Commission
not represented on the vlorking Group, UNIDHOIT, the Hague Conference on
Private International Law and other international organizations concerned, to
attend the meetings of the Working Group and to recommend that they should be
represented by persons especially qualified in the law of the international
sale of goods.

(5) Observations

39. One representative recalled his previous statement that the unification of the
lavl of the international sale of goods could only be effectecL by a nell international
instrLlment comprisinG both substantive and conflict rules.

B. Time-limits and limitations (prescription) in the field of the international
sale of goods

40. The subject of the harmonization and unification of the law on time-limits and
limitations (prescription) in the field of the internatioual sale of goods l·ras
considered by the Comlaission at its twenty-ninth to thirty-first meetings on
5 and 6 March 1969 during the general debate and by Committee I in the course of
four meetings on 17 to 19 and 24 March 1969. A summary of the observations made
by Yllembers of the Commission durinG those meetings is set out in paragraphs 43 and
4·h below.

41. The Commission had before it a note by the Secretary-General (A/CN.9/l6 and
Add.l and 2) reproducing the studies on time-limits and limitations in connexion
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"\vith the international sale of goods submiJcted. by the Governments of BelGium,
Czechoslovakia, Norlvay and the United Kin~dom. In addition, the Secretariat of
the Council of Europe hac:' Yl1ac3.e available to the Commission a document of the
EurolJean Committee on J.Jegal Co-operation of that organization, entitled "Replies
made by Governments of Member States to the Questionnaire on 'time-limits'''.

42. The Commission e)~)ressed warm appreciation of the studies vn1ich had been
sL1.blilitted by the Governments of Belgiurll, Czechoslovakia, Nor,vay and the
United Kingdom. These had been of con3iderable help in assisting the COHhllission
in its work.

L~3o The view was expressed that the harmoniza~ion of rules prescribing time-limits
for asserti:ng clair.ls in connexion I,Jith international sale transactions presented a
complex problem and tllat the COlllil1ission should consider vrhether that problem could
be solved by the haJoTilonization of conflict rules or the ad.option of uniform
substantive rules. lOG I'ras noted in this connexion that, generally, in civil
law countries the rules relating to time-limits and limitations were part of
substantive laH j vhereas in common la1V' countries they vrere considered to be part
of procedural lava

4)+.. There "\'ras a general consensus that this topic I'ras one vlhich could profitably
be the subject of immediate vrork by the Commission. The studies revealed numerous
disparities betveen the rules of lav of domestic lEgal systems and a fundamental
difference of approach in the civil la1v and common law systems. A number of
representatives referred to the work already done in this field in the draft
elaborated in 1961 and the general conditions adopted in 19GB by the Council for
Mutual Economic Assistance; in the draft rules elaborated within the framew'ork of
the European Committee on Legal Co-operation of the Council of Europe; and by
Professor H. Trannner in his preliminary draft of a convention, annexed to the study
8ubr,littec1 by the Government of Czechoslovakia.

Decision of the Connnission

~·5. At the 12th meetinG; af Committee I, on 18 March 1969, the representatives of
HunGary and the United Kingdom submitted a recommendation on time-limits and.
limitations (prescriFcion) in the international sale of goods which the COlmnittee
had asked them to prepare. After certain amendrnents had been made, the lJrOposal
Has approved by Gonunittee I at its 15th meeting, on 24 March 1969, for submission
to the COllliaission.

46. At its 44th neeting, on 26 March 1969, the Cormnission considered the
recomm8ndation of COllunittee I and '.:manimously adopted the follolJing decision:

1. The Comr,lission decides to set up a Worldng Group consisting of
seven members: Argentina, Belgium, Czechoslovakia, Japan, Norway, United Arab
Republic and United Kingdom of Great Britain and Northern Ireland. The
Horh:ing Group should be cor,lposed of persons specially qualified in the field
of law referred to the Horking Group for consideration.

2. The Horking Group shall:

(a) stuc1y the topic of time-limits and limitations (prescription) in
the field of international sale of goods ,vith a view to the preparation of a
preliminary draft of an international convention;
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(b) Confine its ivork to consideration of the; formulation of a general
period. of extinctive prescription by virtue of \vhich the rights of a buyer
or seller i'TOuld be extinguished or become barred; the Harking GroLlp should
not consider special time-limits by virtue of vn1ich particular rights of tbf
buyer or seller QiCht be abrogated (e.3. to reject the goods, to refuse to
delivel" the gooD.s, or to claim c1amaties for non-conformity \·rith the terms of
the contract of sale) since these could lilost conveniently be dealt ivith by
the Horldng Group on the international sale of goods.

3.. The ,larking Group shall, in its vTOrl\., pay special attention,
inter alia, to the following points:

(a) The moment from which time begins to run;

(b) The duration of the period of prescri~tion;

(c) The circumstances in which the period may be suspended or
interrupted;

(d) The circumstances in vlhich the period may be terminated;

(e) To i-That extent, if any, the prescription period should be cauable
of variation by agreement of the parties;

(f) "Ohether the issue of prescription should be raised by the court
suo officio or only at the instance of the parties;

(g) ~'lhether the preliminary draft convention should take 'che form of
a unifoHI or a model law;

(h) vThether it would be necessary to state that the rules of preliminary
draft convention i'loul(l take effect as rules of substance or procedure;

(i) To w'hat extent it would still be necessary to have reGard to the
rules of conflict of laws.

4. '1'he Commission requests the Secretary-General to notify inter~

governmental and international non-governmental organizations active in the
field of the date of the meeting of the Horking Group. The Secretary··General
is also requested to send to the members of the Commission as well as to the
foregoinB organizations the studies referred to in paragraph 41 above for
submiss:Lon of their conrrl1ents to the Harking Group as soon as possible. The
Secretary-General is further requested to transmit to the members of the
Commission and the same organizations any drafts produced by the Harking
Group. It is envisaged that a preliminary draft of a convention can be
completed in 1970 or 1971 and the Commission requests the Horking GroUl? to
report its progress to the Commission at its third session.

!~7. Hith regard to the Horking Group established under the above decision, several
representatives stated that the composition of that ~'Jorking Grcu}? which inclLlded
the four members of the Commission which had submitted studies on the subject of
time-limits and limitations (prescription), was a special arrangement and should
not be considered as a precedent for the composition of future working Broups that
miGht be established by the Commission.
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C. General conditions of sale and standard contracts, Incoterms ancl other trade
terms

L~8. The subject of general conditions of sale and standard contracts;> Inco-cerms
and other trade terms, vTas considered by the Comnission during a general debate
held in the course of its 28th to 31st meetil1t3s;> on ~., 5 and 6 March 1909, and
by Committee I in the course of its 8th meetinG. At that meetins, Committee I
decided that sub-items (d) ~general conditions of sale and standard contre,cts) and
(e) (Incoterms and other trade terms) of item 4 of the agenda should be considered
together in vie\r of their inter-relationship. The ConMission concurred with this
vie\v and this report therefore deals with both these sub-items under one heading.
A sUlmnary of the observations made by members' of the Commission and observers of
organizations is set out in paragraphs 50 to 58 below.

1.~9. The Commission had before it, i,·;rith regard to general conditions of sale and
standard contracts) a report by the Secretary-G..:;neral (A/CN.9/18) and a proposal
submitted by the United states (A/CN.9/L.8) and, with regard to Incoterms and
other trade terus, a note by the Secretary-General (A/CN.9/l4), reproducing a
report submitted by the International Chamber of COnMerce (ICC) for the second
session of the Commission. Several representatives expressed their appreciation
for the report of ICC.

50. In discussing the possibilities of promoting the vTider use of the existing
general conditions of sale Qnd standard contracts as well as of Incoterms, the
Comnission considered the role of these formulations in the process of the
unification of the lavT of the international sale of goods. Several representatives
vrere of the opinion that there was an interconnexion between general conditions
and a uniform lavT on sale of goods, in view of the fact that the prOVisions of a
uniform la,v should alloH sorne room for the application of general conditions. The
view was also expressed th~b even if there was no widely accepted uniform law on
sales, general conditions of sale and standard contracts would still be useful.

51. One representative expressed the opinion that general conditions of sale
offered the best prospects of unification, since they were essentially of a
practical nature and were more readily and speedily accepted than conventions
involving basic legal principles. Other representatives pointed out that the
application of general conditions could help to eliminate international commercial
disputes and might ultimately lead to the establishment of a unifonn trade law•

52. Several represerrbatives commented on the legal char~cter of general conditions
and standard contracts. It was pointed out that general conditions, such as those
drawn up by the United Nations Economic COlmnission for Europe (ECE), are
applicable only by aGreement of the parties and that mandatory rules of the
applicable municipal law prevailed over them in the event of conflict. The 1968
General Conditions of the Council for Mutual Economic Assistance (CMEA) on the
other hand, being of a mandatory character and thus applicable independently
of the 'Hill of the parties, prevailed over the whole body of domestic la,'r,
including its mandatory rules. Because of that difference j the Cl1EA General
Conditions were considered as being closer in character to a uniform law than
to general conditions.

53. The Comnission ,vas generally agreed that out of the great number of existing
general conditions of sale and standard contracts, the wider use of these prepared
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by the Unitecl Nations Economic COlTuuission for EurOl)e (ECE) should be promoted. It
\,-ras considered Ivhether the application outside Europe o£' these formulations in
their present form could be extended. U11ile some of the speakers i·rere of the
opinion that the a~plication of the ECE 8eneral conditions would not encounter
any legal obstacle in countries OLI-Gside Europe, others expressed the view that
some Elodificati'::ms might be neecled in order to ma;;:e these formulations more
ividely acceptable. One representative considered that some scope should be
allm·red to economically i·reaker countries t.o depart from the provisions of the
above-mentioned general conditions for the pur~ose of protectin~' their interests.

54. It "ivas also pointecl OLlt t>at the ECE General conditions ivere not well ·~'\nOl·m

outside Europe and this impedec1 -sheir i·rider use. The Commission "ivas unanimous in
the o~:inion that the "i'ridespreac1 dissemination of the ECE formulations would help in
maldnG them Iaore i,-ridely lmol'ln and in promoting their "Hider use. One representative
expressed the vieiv that although he favoured the widespread dissemination of the
ECE general condi'cions, he c~id not favour recommending these textE: as long as no
aGreement had been reached on the princi9les governing the international. sale of
goods.

55. It "i·ras generally considered that the method ivhich ivas most lil:ely to promote
the vlider use of the ECB general conditions of sale and standard c::mtracts ivould oe
the establishment of a join"c committee of the four United Nations re3ional economic
commissions or the convening of a meeting of these organs for exploring the
possibility of the use, in all regions, of these formulations and to consiuer any
necessary revision of the texts. It w-as sugGested by some representatives that
the Organization of American states, the OrGanization of African Unity and the
Economic Commission for Central America' Juld also be invited to participate in
such a meeting. At the same time it i·ras e:.u;)hasizec1 that a considerable amount of
preparatory i'TOrt: i'TOUld be needed before the convening of a meeting of this kind
and the financial ir,lplications vould also have to be considered, In this
connexion the Commission ·vTelcomecl. the generous offer made by thE' representative of
Japan to contribute to its work by preparinG for its use a compa~~ative stuo.y of the
ECE general conditions.

56. Several representatives suggested that information on the Cl~EA General
Conditions should also be di.sseminated. The observer from CNEA said that the
secretariat of Cl~A would be prepared to suvPly an English translation of the
a/iliA general conditions for dissemination.

57. As regards Incoterms, it was generally considered that they should be retained
in their present fOlim and their wider use should be promoted. One representative
pointed out some differences betiveen interpretations in Incoterms and the
definitions used in the United States Uniform Commercial Code.

58. Some representatives stressed the need for formulating neW" general conditions
for tropical products and for use in exports frrnn developing countries.

Decisions of the COfmnission

59. 1\.t its 12th lileeting, on 18 lllarch 1969, Committee I approved a recolllillendation
for submission to the Commission.
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60. At its 44th meeting, on 26 March 1969, the Comrl1ission considered the
recommendation of Comrl1j.: 1-ee I and unanimously adopted. the following decision:

rhe Commission decides:. -
}i?-th regard to general conditions of sale and standard contracts:

1. (a) To request t.he Secretary-General to transmit the text of the
ECE general conditions relating to plant, machinery, engineering goods and
lumber to the Executive Secret~ries of the Economic Commission for Africa (ECA),
the Economic COllMission for Asia and the Far E~st (ECAFE), and the Economic
Commission for Latin America (ECLA), as well as to other regional organizations
active in this field;

(b) To request the Secretary-General to make the aforementioned general
cvnditioDs available in adequate number of copies and in the appropriate
languages; the general conditions should. be accompanied by an explanatory note
describing, inter alia, the purpose of the ECE general conditions, and the
practical advantages of the use of general conditions in international
cotmnercial transactions;

(c) To request the regional economic commissions, on recelvlng the
above-mentioned ECE general conditions, to consult the Governments of the
respective regions and/or interested trade circles for the purpose of
obtaining their views and comments on: (i) the desirability of extending
the use of the ECE general conditions to the regions concerned; (ii) \Jhether
there are ~aps or shortcomings in the ECE general conditions from the point
of vievr of the trade interests of the regions concerned and whether, in
particular: it would be desirable to fornulate other general conditions for
products of special interest to those regions; (iii) whether it would be
desirable to convene one or more committees or study groups, on a world-wide
or more limited scale, \'Thereby with the l-art ic:l.}lation (if appropriate) of an
expert appointed by the Secretary-General, mat"l,,;.-;I'S raised at a regional level
would be discusseu and clarified;

(d) To request the other organizations to which the ECE general
conditions are transmitted to express their views on points (i), (ii) and
(iii) of sub-paragraph (c) above;

(e) The vi8''iV"s and comments sought from the regional economic
corMaissions and other organizations should be transmitted to the Secretary
General, if possible, by 31 October 1969;

(f) To request the Secretary-General to submit, together with the
relevant ECE general conditions, a report to the third session of the
Comnission which should contain (if appropriate) an analysis of the views
and comments received from the regional economic comnissions and other
organizations concerned.;

(g) To give, at an appropriate time, consideration to the
feasibility of developing general conditions embracing a wider scope of
cormnodities than the existing specific formulations. Consideration of the
feasibility of this work should be tal~en up after there has been an
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opportLlnity to study the viei-TS and COY11l11ents requested under sub-paragraphs (c)
and (CL) above.

(h) To ivelcome the generous offer- lilade by the representative of Japan
to contribute to the i'lOrk of the Commission by preparing for its use a
c~nparative study of the ECE general conditions;

the Council of Mutual Economic Assistance
With rega~i to General ot 1968 prepared by

2. (a) To request the Secretary-General to invite the C}~ to furnish
an adequate number of copies of the General Conditions of Delivery (GCD) of
1968 in English, accompanied by an explanatory note;

(b) To request the Secretary-General to transmit in the four languages
of the Commission, as appropriate} the above-mentioned General Conditions of
Delivery and explanatory note to members of the Commission and to the Economic
Commission for Africa, the Economic Commission for Asia and the Far East, the
Economic Commission for Europe and the Economic Cormnission for Latin America,
for information.

Wi~h regard to Incoterms 1953:

3. (a) To request the Secretary-General to inform the International
Chamber of Commerce that, in the vieiv of the Commission, it 'would be desirable
to give the widest possible dissemination to Incoterms 1953 in order to
encourage their \vorld-1vide use in international trade.

(b) To request the Secretary-General to bring the views of the
COlnmission concerninG Incoterms 1953 to the attention of the United Nations
regional economic commissions in connexion with their consideration of the ECE
general conditions.

D. Co-ordination of the activities of 8rganizations in the field of international
sA.le of goods

610 The CC~Dission, at its 28th meeting, On 4 March 1969, requested Corrmittee I to
consider the question of co-ordination in reSl)ect of all the items under
international sale of goods, i.e. the problems of the unification of norms
governing the international sale of goods and the laws applicable to international
sales, time-limits and limitations (prescription), general conditions of sale
and standard c8ntracts, and Incoterms and other trade terms.

62. The Commission was of the opinion that its decisions in respect of each of
those items and the vTorking methods contemplated therein would lead to a
satisfactory co-ordination of the work of organizations in the field of international
sale of goods and that, at the present stage of its work, no further action was
required in respect of co-ordination of those items.
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CHAFTER III

INTERNATIONAL PAYMENTS

A. Negotiable instruments

..
63. The subject of the harmonization and unification of the law of neGotiable
instruments Ivas considered by the Commission durinG a general debate 11el(1 in the
COLlrse of its 29th to 31st meetings, on 5 and 6 March 1969, and by Committee II in
the course of seven meetings, on 6, 7, 13 and 14 March 1969. A summary of the
observations made by members of the Cormnission and urservers of organizations
during those meetings is set out in paragraphs 65 to 81 below.

64. The Comraission had before it the llpreliminary Report on the Possibilities of
Extending the Unification of the Lall of Bills of ExchangG and Cheques"
(A/CN.9/19/annex 1) prepared by the International Institute for the Unification of
Private Law (UNIDROIT) for the second session of the Couunission. That £eport
examines the solutions by "Hhich unificatian could, in principle, be promotecL
l·'1any representatives I·rho spoke on the subject of negotiable instruments ex~)ressed

their appreciation of the report by UNIDROIT Ivhich, although af a preliminary
nature, significantl~r contributed to the IIor1\: of the Commission.

65. One representative informed the CODuuission of the existence of a draft uniform
lal·r on negotiable instruments for Central America prepared under the auspices of
the pennanent secretariat of the Central American Treaty for Economic Integration.
The observer of the Organization of American States (OAS) infarmed the Commission
that a Draft Uniform Law on Negotiable Instruments for Latin America had been
prepared under the auspices of the Inter-American Development Ban1z, and had been
considered by the Inter-American Juridical Committee l'lhich decided to consider
specific forms of negotiable instruments, starting with cheques and hills of
exchange, both for international circLllation only.

66. In evaluating the measures that could be adopted in the interest of unification,
the Commission noted that there were two frincipal systems of negotiable instruments

• layT, i.e. that represented by the Geneva Conven+'ions of 1930 and 1931 and that
represented by the Ene;lish Bill of Exchange Act :md the United States Negotiable
Instruments Law (superseded by article 3 of the Jniform Conunercial Code). The

~ Commission recognized that even within these systems complete unification had not
yet been achieved. "VIith respect to the system of the Geneva Conventions, some
important problems, such as provision, were not dealt with by the uniform lalvs
forming the annex to those Conventions, while also the uniformity In1ich those laws
sought to establish had further been compromised by reservations. Similarly,
divergencies did exist between the English and American acts and, consequently,
in the laws of those countries which had modelled their legislation on one or the
other of these acts. There was, hOYTever, general consensus that a parallel
unification of the tyro main systems ivas to be regarded as a difficult and long-term
task and that the work of Llnification should be concentrated on finding a solution
that would reduce the problems arising out of the coexistence of these systems.
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67. rrhe COlml1ission also aGreed that a mere comparative study of the legal
differenr::es bet,·reen the systems vrould not suffice for the pLlrpose of the ,·rark
to'\rards unification and that the listing and analysis of these diffr.;rences would
produce an oversiElpli:fied ~?icture of the real degree of dissimilarity. For this
reason, the Commission ,·ras of the opinion that seeking the views and active support
of banking and trade institutions was a prerequisite to any final decision
regarding the feasibility of unification and a necessary element of its work.

68. The Commission consiclered ,vhether the problems that might ~rise from the
coexistence of the Geneva and Anglo-American systems could adequately be met b\r
conflict rules, such as those set forth in the Geneva Convention for the Settlement.
of Certain Conflicts of Laws in connexio n with Bills of Exchange and Promissory
Notes of 1930 and the Geneva Convention for the Settlement of Certain Conflicts of
Lalvs in connexion ,vith Cheques of 1931. It Ivas observed, in this connexion, that
conflict rules alone would not expedite the international circulation of negotiable
instruments and that the uniform law approach, it it proved possible, Ivas 80re
likely to produce satisfactory resultso The Commission Ivas also informed by the
Observer of the Hague Conference on Private International Lavr that the Conference
11ad, in 19G8, included in its futLU"e programme of i'lork, but ivithout giving it
priority, an item entitled liThe Im'T applicable to !legotiable instruments If and that,
if the Commission should decide that a conflicts of lai·r convention i'Toulcl contribute
to solving existing problems, the Conference would be willing to '9repare a draft
of such a convention.

69. In the light of the decision tal(en by it at its first session 3/ and the
lirelim.inary report by UNIDROIT, the Commission considered the folloHin8 methods
that could, in principle, promote unification:

(a) Securing a wider acceptance of the Geneva Conventions of 1930 and 1931;

(b) Revising the Geneva Conventions of 1930 and 1931 vTith a vieiv to mal{ing
the convent.ions more acceptable to countries following the Anglo-American system;

(c) Creating a nel'T neGotiable instrument.

(a) Securing a wider acceptance of the Geneva Conventions of 1930 and 1931

70. The Comnlission concluded that this method would not offer a sufficient chance
of s'1('·cess. The vievl i'las, hOvTever,:l eXlJressec1 that efforts should be made to secure
acceptance of the Geneva Conventions by those civil-law countries vn1ich ha1 not yet
ratified them or adapted their internal legisla"~iol1 to them, or \'Thich \Vere
studYlng proposals for uniform leGislation in the field; under this view,
acceptance of the Geneva Conventions ivas deemed ~referable to maintaining a
sepal ate system or attempting to create a new sJ' ~tem different from the eXisting
ones.

'Tl. It ivas pointed out by representatives of cormnon la\v countries that, by reason,
inter alia, of different banking practice and a different approach to formal
requirements, the acceptance of the Geneva Conventions by countries following the
Anglo-American system would inevitably re1uire a drastic alteration of their

Official Records of the GeneYal Assembly, Twenty-third Session, Supplement
No. 16 (A/7216), p. 22, para. 26.
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domestic practices and legal institutions in the field anQ that, consequently,
there vras little or no hope that the governments of these countries cculd be
persuaded to accede to those CClventions. In this cannexion" it \'ras emphasized by
the repres6ntatives of common law countries that the Anglo-Al'ilerican la1'T of'
negotiable instruments \'las to a considerable degree the oLltcome of the ,l)ractices
and usages of bankers and traders and represented, in a sense, the conversion of
lex non scripta into lex scripta; that the development of the law' still deTJended on
commercial customs and ~)ractice and on decisions of the judiciary; that the rules
of common law' continuen to apply where the;y uere not incol~lpatible \{ith seatutory
)rovisions, as evidenced by the English Bill of Exchange Act in \"hich such common
la"i'T rules as those regarding sufficiency of con.sideraticm, lL'aitati on anC. the
capacity of the parties "i'rere preserved; and that the i{ay of legal thinl\:ing and of
formulating and interpreting legal provisions in common la\{ countries 'uas
different from that obtaining in civil laH countries.

'72. On their part, re:?resentatives of civil 1avT countries stated that the Geneva
Conventions could generally be deemed to represent a satisfactory system of
negotiable instruments lav 'which had given rise to fevT difficulties, but they
recognized that the Conventions in their present form could not be recon~lended

unreservedly for universal al:plication. In this conne~::ion, some representatives
referred to the lacl;:. of COl"ll)leteness of tho Geneva Conventions and to the fact that
some of their provisions had given rise to divercent interlJretations, particularly
in the context of nell practices vThich had 1)8en developed since the adoption of the
Conventions.

(b) Revision of the ~eneva Conventions of 1930 and 1931

'73. Most representatives vTere of the opinion that a revision of the Geneva
Conventions vTith a vie\-T to maldng them m,ore acce!]table to countries follo"i'lincs the
Anglo-American system vTOuld not be an effective method of securing international
uniformity in the areas vn1ere such uniformity vTas desirable, i.e. international
transactions. These representatives drevr attention to the fact that the unifonn
laws annexed to the Geneva Conv'::ntions applied to both national ana. international
transactions ancl that it "i{ould 'be unrealistic to expect states already party to the
Conventions or the countries following the Anglo-American system to Yolodify their
domestic law and practice for the sole purpose of achieving a greater degree of
uniformity where international transactions were concerned•

'74. Some representativ8s, however, consiQered that the solution consisting of
revisinr; the Geneva Conventions should not be abandoned outright in view of the fact
that the essential legal c"i.ifferences bet"leen the Conventions and the .'nglo-American
laws '\fere fev and that;, in some cases, these differences "i'lere overcome in practice or
led to similar results, as in the case of lJrotest and, to a lesser extent, in respect
of forged endorsements. It was pointed out in this respect that although under
EnGlish anc1 American lair, protest, as a condition to the riGht of recourse, need not
be made where an inland bill had been dishonoured, it 'was essential in the case of
a foreign bill. In the result, at least in so far as international transactions
vTere concerned, the .l\nglo-Americ:an system coincided vrit.h the Geneva system under
"iti1ich protest for non-acceptance or non-payment was the general rule. ns to the
problem of forged signatLu'8s, it was emphasized that although uncleI' '(Jhe common la'\'r
a forged siGnature ,-ras inoperative and the English and American lav preserved that
rule, the English Bill of Eicchange Act, in section 60, provided an exception in that
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in certain circLu!lstances it protected ban1\:ers paying a bill with forgecl endorsement
from the conseqLlences of the bill being void. In this connexion, reference WHS

also made to the COnCel)t of abstraction, in the civil law of countries following
the Geneva systeul, by virtue of vn1ich the rights of the holder of a negotiable
instrument ''7ere not dependent on the underlying transaction or causa "7hich
,;xplained 'vhy, in the case of a forged endorsement, a good title could nevertheles s
be passed by the endorser to the holder.

(c) A new negotiable instrument for international transactions

75. It vlas generally considered that the method which was mos"\.: likely to produce
tangible results in the COlmnission1s endeavours to secure uniformity would be the
creation of a new negotiable instrument. In reaching this conclusion, many merr~ers

stressed that their preference for this method should not be construed as the
expression of a final opinion on the feasibility and desirability of a nev7
instrument.. Such an opinion, it was felt, could only be formed after a careful
study of the issues involved had been made on the basis of a questionnaire to be
addressed to banking and trade institutions.

76.. Some representatives took the view that the scope of the new instrument should
be restricted to matters regarded as indispensable for its issue and international
circulation. They vTere also of the opinion that the question 1'Thether the new
instrument should be usable both as a bill of exchange and a cheque should be left
0l)en until full evidence on the importance of each of these instruments in
international transactions had been obtained.

77. The discussions in the Commission showed that most representatives favoured an
instrument, the use of "Thich "Tould be optional.. The view was however also expressed.
that the optional character of the ne'\'7 instrument would be one of the points 'which
should be further c~arifieQ by research and that nothing would be gained by a
premature decision in this respect.

78. One representative considered that the question whether the nev7 instrument
should be used in international transactions only, or also in domestic
transactions, should not be decided now. It vlould, in his view, be possible to
envisage a situation in which, in respect of internal transactions, the present
domestic negotiable instruments lavT would Gubsist durins a certain l)eriod, after
vThich the use of the new instrument would 'Lecome mandatory.

79. In conforr,1ity 'Hith its earlier conclusion that any study of possible measures
of unification should be made on the basis of an exhaustive survey of the views and
suggestions of ban1>:ing and trading institutions, the Commission took the view that
a questionnaire re~ardinG the creation of a new negotiable instrument should be
drawn IIp' and addressed. to these institutions. The Commission, having heard
statements by the observers of the International Monetary Fund (IMF), UNIDROIT
and the International Chamber of Commerce (ICC) in which these organizations
expressed their readiness to co-operate with the Conrraission, was of the opinion
that the questionnaire should be dra\vn up by the Secretary-General in consultation
\7ith these organizations.

80. Some representatives considered that" for the purpose of dra,dng up the
questionnaire, a prelimina~y study on the nature and characteristics of the
projected instrument \las indispensable. Other representatives sucmestecl that the
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questionJ".I.aire should be accompanied by a brief explanatory memorandum, but that
the relevant questions should be framed in such a way as to permit the addressees
to stat.e their vie,ls and. suggestions freelyo

81. One representative expressed the view that it ,vould be useful to invite
organizations such as UNIDROIT to prepare technical studies on certain questions
relating to the circulation and effectiveness of negotiable instruments; -cl1e
studies, "Thich ,voule:. shm·r that in practice similar solutions were reached des pite
divergent legal rules, would facilitate the harmonization of legislation and
judicial practice. Other representatives who shared this vievT pointed out that
such studies would also assist the Commission in its work on a nelV negotiable
instrument ..

Decisions of the Comnission

820 At the 6th meeting of Committee 11, on 13 March 1969, the representative of
Ghana submitted a proposal for a recomruendation to the Conrraission on behalf of
Ghana, India, Kenya, Tunisia, the United Arab Republic and the United Republic of
Tanzania. After certain amendments had been made, the proposal was approved by
Committee 11 at its 7th meeting, on 13 March 1969, for submission to the Commission.

83. At the 7th meetinG of COlmnittee 11, on 13 March 1969, the representative of
Chile submitted a proposal for a recommendation of the Comnission which Ivas approved
by Committee 11 at its 8th meeting, on 14 March 1969.

81-'. The Commission, at its 38th and 39th meetings, on 21 March 1969, considered
the two recommendations of Committee 11 and, at its 39th meeting, adopted
unanimously the texts and decisions set out in paragraphs 85-89 below.

(a) Creation of a new negotiable instrument for international transactions

85. Hith regard to the three possible measures described in paragraph 69 above,
which could in principle be adopted in order to promote the harmonization and
unification of the laiv relating to negotiable instruments, the COmnlission is of
the opinion that the first measure, i.e. securing a wider acceptance of the Geneva
Conventions of 1930 and 1931 on negotiable instruments J does not offer a sufficient
chance of success in the context of a world-wide unification of negotiable
instrument s laYT. The Commission considers, however, that an attempt should be
made to obtain acceptance of the Geneva Conventions by those countries belonging
to the civil law system vrhich have not yet ratified them, or have not yet adapted
their internal legislation to them, or else are studyine; proposals for uniform
legislation in the field.

8G. As regards the second possible solution, consisting in a revision of the
Geneva Conventions ,'rith a vieiv to making them more acceptable to countries
follovring the common law system, the Commis si on is of the opinion that, while f;\,

revision of the Geneva Conventions could possibly lead towards unification or
harmonization and that solution should therefore not be rejected outright,
problems in international transactions arising out of the eJcistence of two major
systems of law on negotiable instruments might better be solved by the third
solution, consisting of the creation of a new negotiable instrument. The main
reason for this conclusion is that the uniform la'\'Ts forming the annex to the Geneva
Conventions apply to both national and international transactions and that it would
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not be !Jl'CJ.ct,j ra1., 1.12 to asJ.\. countries to modify 'well established. rules and practices
that have been develuped. over a consid.erable period. of time and which appear to
give full satisfaction in domestic transactions.

87. The COIT~ission therefore decides to study further the possibility of creating
a new negotiable instrument to be used in international transactions only. To
this end, the Commission requests the Secretary-General:

(a) To draw up a questionnaire in consultation with the International
Monetary Fund, UNIDROIT, the International Chamber of Commerce and, as appropriate,
with other international organizations concerned, taking into consideration the
views expressed in the Commission;

(b) To address such a questionnaire to Governments and/or banking and trade
institutions as appropriate;

(c) Tc ..lake the replies to the questionnaire available to the Commis sion at
its third session, together vlith an analysis thereof, prepared by the Secretary
General in consultation with the organizations mentioned in sub-paragraph (a)
above. .

(b) Studies on neg~tiable inst~~ents

88. The Commission notes that, on certain concrete points related to the
circulation and effectiveness of negotiable instruments, the commercial
practices of the various countries have, in the face of specific difficulties,
produced similar solutions despite the differences in legal systems. The
Commission is therefore of the opinion that a comparative technical study of
those questions on which it may seem possible to realize a substantial uniformity
will make it possible to determine the reason for differences in legislation and
may, at the same time, indicate ways of reducing such differences. Dloreover,
such studies and their distribution could also facilitate the harmonization of
judicial practice, including that of countries having similar legislation relating
to negotiable instruments, and would undoubtedly be useful also in promoting the
progressive harmonization of legislation, at any rate on certain specific
questions.

39. The Commission therefore requ8sts the Secretary-General to invite, at the
appropriate time, the International Monetary Fund, UNIDROIT, the International
Chamber of Commerce and the other organizations concerned to prepare studies on,
inter alia, the follovling questions arising in the main legal systems, with a
commentary on the solutions that have been adopted on those questions in both
commercial and judicial practice:

(a)

(b)
cases of

(c)

The problem of forged signatures and endorsements;

The stipulation of protests ano the effects of failure to advise in
non-payment~

The extent of liability under signature and guarantee endorsement.
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B. Bankers! con@ercial credits

90. The subject of bankers' conwercial credits was considered by the Co@nission
at its 29th and 31st meetings, on 5 and 6 March 1969, during the general debate
and by Committee 11 in the course of four meetings, on 10, 13 and 14 March 1969.
A summary of the observations made by mel~bers of the Commission and observers of
organizations during those meetings is set out in paragraphs 92 and 93 below.

91. The Commi88ion had before it a study entitled "Documentary credits"
(A/CN.9/15, annex I), submitted by ICC for the second session of the Commission.
Many representatives expressed their appreciation of the study of ICC and stated
that the Uniform Customs and Practice of Documentary Credits (1962 revision),
drawn up by ICC, gave full satisfaction in practice.

92. Some representatives drew attention to the fact that, in some instances,
difficulties of interpretation in respect of certain articles of the Code had
arisen, and suggested that future work in the field of documentary credits
should be concentrated on improving the Code.

93. The Commission noted with satisfaction that ICC endeavoured to keep the
Code under constant review and that the problem of uniform interpretation i~as

considered, among other matters relating to the Code, at the half-yearly meetings
of the ICC's Commission on Banking Techniques and Practice. The view was also
expressed that the provisions of the Code should, in due course, take account
of the problems that arose in the context of new forms of inter-modal transport,
i.e. transport by containers. The Conrnission was informed by the Observer of ICC
that that Organization was at present considering such problems and would be
willing to submit a report to the Commission at the appropriate time.

Decision of the Commission

94. At the 7th meeting of Committee 11, on 13 March 1969, the representative
of the United Kingdom submitted a reconwendation for submission to the Commission
which was approved by Committee 11 at the same meeting.

95. At its 38th and 39th meetings, on 21 March 1969, the Commission considered
the recommendation of Committee II and, at its 39th meeting, unanimously adopted
the following decision:

The Commission notes with approval the valuable contribution to the
development of international trade made by the "Uniform Cust;'us and
Practices for Documentary Credits" of the International Chamber of
Commerce ("the Code") and expresses its satisfaction with the existing
arrangements of the International Chamber of Commerce for reviewing the
operation of, and when appropriate revising, the Code.

The Commission requests the Secretary-General:

(a) To draw the attention of Governments to the contribution which
employment of the Code can make to facilitating international trade;
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(b) To draw the attention of such G~vernments to the desirability
o~ informing the International Chamber of Conwerc8 of difficulties which
arise in connexion with the use of the Cede either by reason of
divergencies of interpretation or by reason of the inadequacy or
unsuitability of any of its provisions in relation to commercial needs;

(c) To inform such Governments that the Commission commends the
use of the Code in relation to transactions involving the establishment
of a documentary credit; and

(d) ~o inform the third session of the Commission of the steps
taken to implement the request set out in sub-paragraphs (a), (b) and
(c) above and of any work, in progress or contemplated, on the part
of other organizations which may affect the procedures used in
connexion Hith bankers' commercial credits.

The Commission decides, with a view to facilitating the dispatch
of the vTork of the Commission's third session, that the subject ~f

bankers' commercial credits shall be included in the work programme
of that session only to the extent necessary to consider any report
of the Secretary-General pursuant to sub-paragraph (d) above.

C. Guarantees and securities

96. The subject of guarantees and securities was considered by Committee II at
its 4th and 5th meetings, on 10 March 1969, and at its 7th and 3th meetings, on
13 and 14 March 1969.

97. The Commission had before it the report of the Secretary-General on
Guarantees and Securities as related to International Payments (A/CN.9/20 and
Add.l). Owing to the fact that this report was not available for examination
by Governments prior to the second session of the Commission, many representatives,
vlhile expressing appreciation for the report, felt that they could not give
adequate consideration to it at this stage. The Commission also had before it
a proposal submitted by Hungary concerning the preparation of uniform rules
and practice relating to bank guarantees (A/CN.9/L.13) to which, for the same
reasons, the Corr~ission was unable to give proper consideration. In addition,
the Commission heard a statement by the observer of the International Chamber
of Commerce (ICC) on the work of that organization in the field of bank
guarantees.

Decision of the Co~nission

98. At its 8th meeting, on 14 March 1969, Committee II approved a proposal for
a recommendation for submission to the Corrunission.

99. The Commission, at its 38th and 39th meetings, on 21 March 1969, considered
the proposal of Committee II and, at its l~·th meeting, unanimously adopted the
following decision:
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The Commission:

1. Decides to defer consideration of the subject of guarantees and
securities until its third session~

2. Requests the Secretary-General:

(a) To invite members of the Commission to submit such observations
as they might wish to make on the report of the Secretary-General on
guarantees and securities (A/CN.9/20 and Add.l);

(b) To supplement his report on guarantees and securities if
additional material should be available 'which, in his opinion, 'would be
useful to the Corrunission when it considers the subject at its third
session;

(c) To invite the International Chamber of Commerce t:J submit
to the Commission at its third session a report on its ivork in the
field of certain types of bank guarantees, such as performance
guarantees, tender or bid bonds and guarantees for repayment of
advances made on account in respect of international supply and
construction contracts.

D. Co-ordination of the work of ~rgani~ti~s in the field of
international payments--- -----------------

100. The COlnmission, at its 28th meeting, on 4 March 1969, requested Committee II
to consider the question of co-ordination in respect of each of the three items
under international payments, i.e. negotiable instruments, bankers! commercial
credits, and guarantees and securities. The Commission Was of the opinion that
its decisions in respect of each of those itenls and the working methods
contemplated therein would lead to a satisfactory co-ordination :Jf the Ivork of
organizations in the field of international payments and that, at the present
stage of its work, no further action was required in respect of co-ordination
of those items.
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CHAPTER IV

INTERNATIONAL CO~~~RCIAL ARBITRATION

101. The S Llbj ect of internati"Ylal commercial arbitration was cons idered by the
Commission at its 29th to 31st meetings, on 5 and 6 March 1969, during the
general debate and by Committee I in the course of three meetings, on 19, 20
and 21 March 1~69.

102. The Commission had before it a report by the Secretary-General on
international corr®ercial arbitration (A/CN.9/21 and Corr.l), a bibliography on
arbitration law (A/CN.9/24/Add.l and 2), and a note on the United Nations
Convention of 1953 on the Recognition and Enforcement of Foreign Arbitral Awards
(A/CN.9/22 and Add.l) indicating the position in respect of ratifications of that
Convention and the replies of certain States indicating whether or not they
intended to accede to it.

103. The representatives who spoke on this question congratulated the Secretariat
on its ~eport which, as a detailed study in depth, was a valuable working
document.

104. Most representatives considered that the Commission should not for the time
being undertake to draft a new convention on international commercial arbitration
since the preparation of an international convention on commercial arbitration
involved considerable difficulties and, to judge from the pace of the vTork which
had led to the adoption of the existing conventions, was bound to be a long-term
undertaking.

105. For those same reasons, other representatives pointed out that~ certain
imperfections notwithstanding, it 1/10uld be a mistake to tamper 111 i th the existing
conventions, particularly the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Avrards of 10 June 1958 and the European
Convention on International Commercial Arbitration of 21 April 1961, vlhich had
proved their value ..

106. Almost all the representatives considered that the best course, for the time
being, was to concentrate efforts on information and research with reference to
the 1958 Convention and to try to obtain the largest. possible number of
ratifications or accessions to that Convention.

107. The general opinion was that the most effective course for the Commission
wnuld be to concern itself with problems of the practical application and
interpretation of existing conventions, since those conventions were interpreted
in variou~ ways and it vTould be desirable to encourage a uniform interpretation
as far as possible. Reference was made, in particular, to the difficulties in
connexion vTith the interpretation of article 2 of the United Nations Convention
of 1953. Some representatives considered that it would be helpful, in the efforts
to arrive at a uniform interpretation of the conventions, to have a compendium, or
at least an abstract, of commercial arbitral awards, when the parties had no
objection to their publication.
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lc8. That obviously a.id not mean that international commercial arbitration did
not involve many other questions, and some representatives advocated setting
up a small working party to cODijidez' those questions and submit practical
suggestions at the next session.

109. other representatives suggested the appointment of a special rapporteur to
undertake a thorough study of the most important problems relating to the
application and interpretation of' the existing conventions and of' other related
problems.

110. One representative, while agreeing that a special rapporteur should be
appointed, advocated sending a questionnaire to Governments and interested
organizations with a view to obtaining information on: (a) the matters listed
in chapter 11 of the Secreta.rY-General T s report (Alc. 9/21 and Corr.1); (b) the
conventions, agreements and regulations or other instruments to which the
addressee was a party; (c) the texts of relevant national laws, including any
laws governing the application of international instruments; (d) any of those
instruments which had, in particular, to be clarified by che texts of arbitral
awards or judicial decisions along with the texts of these awards and decisions;
(e) measures which the Commission might adopt with a view to the unification and
harmonization of international commercial arbitration 1al'1. That representative
considered that the special rapporteur could base his report on the replies to
the questionnaire.

Decision of the Commission

111. At its 14th meeting, on 20 March 1969, Committee I approved a recommendation
for submission to the Commission.

112. The Commission, at its 44th and 45th meetings, on 26 March 1969 considered
the recommendation of Committee I and unanimously 8.dopted the following decision:

The Commission decides to appoint Mr. Ion Nestor (Romania) as
Special Rapporteur on the most important problems concerning the
application and interpretation of the existing conventions and other
related problems. The Special Rapporteur should have the co-operation,
for documentary material, of members of the Cormnission and various
interested intergovernmental and international non-governmental
organizations.

The Commission expresses the 0plnlon that the United Nations
Convention on the Recognition and Enforcement of Foreign Arbitral
Awards of' 1953 should be adhered to by the largest possible numb8r
of states.

113. The Special Rapporteur stated that the preliminary report which he proposed
to submit to the third session of the Commission would deal in particular with
the interpretation and application of the United Nations Convention of 1958.
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CHAPTER V

INTERNATIONAL LEGISLATION ON SHIPPING

114. The Commission discussed this question at its 33rd, 34th, 40th, 41st and
46th meetings~ on 12, 24 and 27 March lS69. It had before it a note by the
Secretary-General (A/CN.9/23) reviewing the consideration given to the question
at the Commission1s first session and reporting on the action taken by UNCTAD
in the matter, including UNCTAD resolution 14 (11) r.? 25 March 1963 , entitled
"International shipping legislation", and resolution 1+6 (VII) adopted by the
Trade and Development B8ard on 21 September 1968. The note also gave particulars
of the action taken in the matter by the General Assembly at its twenty-third
session (resolution 2421 (XXIII) of 13 December 1968 and report of the Sixth
COlnmittee (A/74cB, para. 17)) and referred to the establishment of a joint
shipping legislation unit (UNCTAD secretariat/Office of Legal Affairs). A note
on the role of the Commission in international legislation on shipping and the
text of resolution c. 44 (XXI) adopted by the Council of the Inter-Goi.rernmen tal
Maritime Consultative Organization (IMCO) on 29 November 1968 were annexed to
the note.

115. All 'che representatives who spoke on this item took the view that the
Comnlission was competent to deal with the question of international legislation
on shillping.

116. However, a difference of opInIon arose with regard to the right time for the
Commission to take up this question, the methods of work and the exact role which
it should play in relation to the other organizations or bodies dealing with
maritime law. A fev! representatives also raised the question of the subjects
with which the Commission should deal.

117. Nearly all representatives were of the opInIon that the Commission should
give the item priority in view of the provisions of UNCTAD resolution 14 (11),
~rade and Development Board resolution 46 (VIr) and the reccmmendation ~ade in
General Assembly resolution 2421 (XXIII) that the Commission should consider the
inclusion of international legislation on shipping among the priority topics in
its work pr~gramme.

113. In the vie~\T of the Commission international legislation on shipping v'TaS an
i.ntegral part of international trade lav-T for whos e v.nifica tion and harmon.Lzation
the Commission had been established; the Commission 'could hardly omit dealing
with laws governing contracts for the delivery of gocds to buyers in fJreign
countries:; although that did not mean that it had an exclusive L~ight to study
such legislation. Other international bodies~ especially the International
Maritime COffimittee, had already made a useful contribution.

119. Some representatives expressed the vie\'7 that th8 Trade and Development
Board, in its resolution 46 (VII), had instructed the Committee on Shipping
of UNCTAD to create a workine group to revievT commercial and economic aspects
of international legislation on shipping, but not its legal aspects. Many
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representatives argued that, if the Commission did not undertake to draft
appropriate interna tional cOl1v0.nti-:-m.s. it was to be tl1ou{!ht that UHCTf\D ~ vihicl'~

.' _:;J ~

had. as]\:ed the Commission to do so, ~v()uld taJ:::e other steps ~ as provideJ ,~'i).i:' i.n j 'Le
resolution 14 (rr), to fine.li~~e the drafting. In order to 0. void HDJr 2upfJ.il:'G
;,'7ith UNCTAD, lJhich was not cornpeterl'C to 1111dertake t.he codif.i catlon f... nd
harmonization of international trade la~'l J the COIy..m::'ssion should co-operate with
'tihe UNCTAD worlting group w11ile i.'etain:lng complete freedom uf s.cti.OD. v'ith :cegard
to the legal aspects of internati0nal legislation on shipping.

120. Some representatives, while recognizing that the Commiss ion wal~ compl=tent
to deal with the subj ect, cons idered that the mos t important probl.em ','IP.S thF.J.t. C'·f
co-ordinating its activities with those of IMCO, UNCTAD and the Internat:i..orH)l
Marit.ime Committee. Any overla.pping ::>f activi ties shoul.d be avoided, for it
would. lnevitably lead to cha.:)s u They toO!;?~ the vie';<T that international legislation
on shipIling was a vast and cGrnplex topic requiring ver:i specialized expert
knovJledge for which the Commis sion was unprepared." Since UNCTAD had alrea.dy taken
up the question, it would be advisable to 'Hait until the UNCIJ,'AD ,,!orking group had
reviev·reci the economic and commercj.al 3.spects of such .legislation; the results of
its work would help to identify the areas in which action by legal bodies was
required.

121. Some representatives considered that the Commission should not wait until
the UNCTAD working group vTaS set up before deciding to begin its 'Hork on the
subject. Furthermore, while the Commission could act in a co-ordinating car>acity,
its terms of' reference a.s laid d.Oi,m in General Assembly resolution 2205 (XXI),
aut.horized it to do original work and prepare draft conventions. These
representatives considered that the subjects to be recommended for priority
consideration should include the question of freighting and the charter.-party,
the contract of carriage, the maritime insurance contract and the bill of
lading.

122. Certain representatives proposed that the Secretariat. should be requested to
carry out a study v1ith a view to classifying the topics and allocating them among
the bodies concerned, to maintain and strengthen liaison vli th those bodies, cnd
to widen the field of operations of the joint unit. The relevant report by the
Secretariat would enable the Commission to determine more precisely, and with a
fuller understanding of the difficulties, to what questions it should give
priority.

123. Other representatives recommend.ed that a small permanent liaison committee
should be set up to study any suggestions that might be put forward by the working
group on international shipping legislation whose establishment the UNCTAD
Committee on Shipping was to consider at its next session. Some objected that a
small committee, apart from duplicating the v10rk of the UNCTAD committee, would
be insufficiently representative and that i ts composition would be di.fficult. to
decide. They preferred to entrust the function of liaison to the Secretariat,
while keeping in rnind the role of the joint unit of the UNCTAD secretariat and
the United Nations Office of Legal Affairs.

12~·. In the course of the discussion, IMCO and the International Maritime
Committee announced that they were ready to co-operate with the Commission on
that point.
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Decision of the Commission

125. A draft resolution was submitted by Ghana and India (A/CN.9/L.17).

126. Another draft resolution was submitted by Belgium and Italy (A/CN. 9/L.13).

127. Later Argentina, Brazil, Chile, Ghana, India, Iran, Kenya, Mexico, Tunisia,
the United Arab Republic and the United Republic of Tanzania submitted a revised
version (A/CN.9/L.17/Rev.l) of the draft resolution previously submitted by
Ghana and India) the preamble to which reproduced most of the preamble to the
Belgian-Italian draft.

123. Informal consultations were held between various regional groups and resulted
in the submission at the Commission's forty-sixth meeting, on 27 March 1969, of' a
draft resolution sponsored now by the original eleven states, together with
Belgium and Spain (A/CN.9/L.17/Rev.2). Accordingly, the draft resolution
submitted by Belgium and Italy was not formally introduced.

129. The sponsors, during the discussion on the draft resolution, stressed the
efforts that had been made to arrive at a solution acceptable to all and fdid a
tribute to the spirit of co-operation which had prevailed in the informal
consultati:::ms.

130. Certain representatives, while expressing support for the joint draft
resolution, said that they did so in a spirit of compromise but made
observations with regard to the financial and technical aspects of the
establishment of the working group proposed in the draft resolution.

131. Several representatives expressed the view that the establishment of such
a working group might greatly facilitate the discussion of the question at the
Commission's third session.

132. One representative said that the terms of reference of' the working group
should be cons istent 'with the terms of resolution 14 (11) of' 25 March 1968 and
be based on the recommendations of the UNCTAD Committee on Shipping.

133. At its 46th meeting, on 27 March 1969, the Commission unanimously adopted
draft resolution A/CN.9/L.17/Rev.2, which reads as follows:

Recalling resolution 2421 (XXIII), by which the General Assembly
recommended the Commission to consider adding internation legislation
on shipping to its list of priority topics,

Noting that in the same resolution the General Assembly took note
with satisfaction of the Commission's intention to carry out its work
in co-operation with organs and organizations concerned with the
progressive harmonization and unification of international trade law,

Havin~ taken note of the Secretary-General's note on consideration
of inclusion of international legislation on shipping among the priority
topics in its vlork programme (A/CN. 9/23), in which the developments in
this field since the Commission's first session are described,
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Aware of the importance of the question of international shipping
and oT"the desirability of close collaboration with the organs and
organizations already working in this field,

Expressing gratification at the full co-operation offered by the
Inter

M

-Gover"nr;1en'tai"lVIarl£Tiiieconsultativf.: ~')l"~r.anizat.Lc:n and. the Internation3.1
-'

Haritime Commit.tee, to whose work it pays tribute~

Taking account, in partl.culal', uf :~e~J::,.luti.on l.~. (11) adopted at the
secona-session of the United Nations Conference on Trade and Development
on 25 March 1968, by Ivhich the Conference requested its Committee on
Shipping to create a working group on international shipping legislation,
and resolution 46 (VII) adopted in this .connexion on 21 September 1968
by ttc Trade and Development Board,

Confirming its wish to see close co-operation established between
the Commission-and UNCTAD in accordance with the hope expressed by the
Chairman of its first session, to whom it expresses its appreciation,
when at the Comrnission's request he apprised the UNCTAD Conference at
its second session of the Commission1s views,

CCE~1~~Eing that a duplication of work should be avoided,

Noting that the UNCTAD Committee on Shipping will hold its next
session a:E-Geneva in April 1969,

Having considered the item "International Legislation on Shipping"
at i tS-second-ses sion:

1. Decides to include international legislation on shipping among
the priority items in its programme of work;

2. Requests the Secretary-General to prepare a study in depth
giving in1,e'r alia a survey of vrork in the field of international
legislation~shippingdone or planned in the organs of the United
Nations, or in intergovernmental or non-governmental organizations,
and to submit it to the Commission at its third session;

3. ~ecides to set up a Working Group consisting of representatives
of Chile, Ghana, India, Italy, the United Arab Republi.c, the Union of
Soviet Socialist Republics and the Uni.ted Kingdom of Great Britain and
Northern Ireland, which may be convened by the Secretary-General, either
on his own initiative or at the request of the Chairman, to meet some
time before - and preferably shortly before - the cOQmencement of the
third session of the Commission to indicate the topics and method of
work on the subject, taking into consideration the study prepared by
the Secretary-General, if it is ready, and giving full regard to the
recommendations of UNCTAD and any of its Qrgans, and to submit its
report to the Commission at its third session;

4. Invites the Chairman of its second session and, if he is unable
to attend, his-nominee from among the members of the Commission to attend
the session of the UNCTAD Committee on Shipping to be held at GeEeva in



,..
April lS'~·IS' anti to ir,form that Committee of the course of the discussion in
che COlrh1.i8~loD at its second session and. the Commission's desire to
strengthe~ the close co-operation and effective co-ordination between
the (;~,mmi.ssi()u and UNCTAD;

5. Hequests the Secretary-General, should it be decided to convene
the H()rkjJ;L~--~Il:;Upreferred to in paragrapb. 3 above, to invite states
members of the Commi.ssion and intergovernmental and non-governmental
organizations active in the field to be present at the meeting of the
Wo~king Group, if they choose to do so.
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CHAFTIDR VI

A • REGIS'I'lEH OF ORGANIZATIONS AND REGISTER OF TEXTS

13L!.• The Commission notec'l. etch sa tisfaction that the General Assembly, by its
resolution 2421 (XXIII) of 18 December 1968, authorized the establishment by the
Secretal'y··General of a registe:;:' of organizations and a register of -[-:;exts. The
Commission also noted that, \-rith regard to the regls·c,02:t.... of texts, the General
Assembly requested that lithe Cm~mlission should cemsic1-:;X' further at its second
session tbe precise nature and scope of such G. resister in the light of the report
of the Secretar~r··G8neraland the diseussions on the reGisters" at the t\Ven"C,y··thirc1
sessiilon of the General j-\sSE'l':~bly and that thE:: regis·t:.er should be established" in
accordance with the furthc): directives to be given b~;' -che United Nations Commission
on International Trade LenT 8.G its second sGssion". Ac:cordingly> the CO~·IlL:liss:i.on,

at its 29th meeting, on :5 M8.:cch 1969, during the beneral dcbate, ane"'. Comp1~Ltte(: 11
in the course of three !J1ee'~:;ings orl lLl.) 17 anc~ J.8 lvJa:ccil 1969, recons:Lc.1ereCL ii"} (h,;'cail
the nature and scope of the I'egisters tating pCl):'t:i.cu12J.... account of the final:..ciEl.l
implications and of the ViCivS "IoJ'hich had been eX1")resc(~c1 at the General ASi:H~mJ)lyls

tl'lenty~third session. The Commiss ion had before:: it. a j,lote by the Secreta:('"~ ..·G':';1:lc:;raJ.
on this question (A/CN.9/21.1.) prepared for the ,second se8sion of the CoulmiccioD, as
\-Te11 as a report of the Secretary-Genera 1 on the financ ia1 and adl1lil!"istr~:rl~ive
implicat ions of' the re;gis·cers which had. "been subrnittec. to the Gene rc:, 1 A3semb l~:r

at its twenty-third session (A/c.6/L.648).

135. The Commission consic~ered possible ways in vThich the: registers cculd "J(}

est.ablished to achieve their :':H.U"POSQ i'ully in the moet 0col1omica1 itray ,. Ir~k~

COl:1n1ission i-ras c;.iven by 'C.J.:'c: Hepresentative of the Secre·~ary-.General cletaLLc:d
information in a;nplificat.j.,y· of the sta.tement ol' f:1.nancio.l implications cO:1tained
in P)C.6/L.6!.j.3.

1J(-;. Thc.:."c "ras gen.2ral a[!yeer.l~:;llt that th8 T'Ggist.ers b lloulcL :3erve the dU:3.1 iJuJ":?ose
of f:t8s'i.sting the Commission in its mnl \iTor]\. and of prOViding the cutsid(~ 'l/orhl.
(e.g. Governments, universities, organizations, COi[1{jlercial circles) with re8.cl.il;y
CLccessi~)le texts of i.nternational legal instru.ments 8.n(1 related material. Several
rep:'Cei3errG~~i~ives expY'8s8ec. the vie'i'J' that the reg1ster of t.e~~ts should in tb:~ ir~itLll
sta6e OLl1~r 11.st. r,he titles of lllte:!:'nationa1 instruments and their sources and that
the CorJi"lli8S1.0n sh0uld t8.~:e 8. decision on the publicatioi1 of the full texts oi' the
instruments at its third session, taldng into account possible economies in the
pU1Jlj.cat:i.on of the l'ull ·::;c~:ts. Most representatives \'Tere of the opinion that the
regiElte~(' of texts, in on~er to serve its purpose fully 7 should at the o\:tset
J.nclude the texts of international instruments and not mel"'cly t)::Gir title 8nc.1
source, 8n(1 shoulcl be pL1',Jli,sl1ec: in the English, French, Russian and Spani.3l:J
languages.

'7. 5-:J •.
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Scope of the registers

l37i. Most representatives took the view that the fields to be covered by the
registers ,should, in principle) coincide with tl1.e priority topics inclnc.1ecl., or
to be inc luded, in the Commiss ion r s programme of Ivort.•

138. I).,s to the register of organizations, the view \las e~~pressed that tbj.s
register should also contain information on the wor1~ of the Commission itself.

139- As to the register of te}~s, since for financial and practical reasons it
would not seem possible to publish the register iwmec1iatGly in its entirety, most
repr8se~1tatives were of the opinion that work on the register should be done in
stages. Some representatives were of the opinion that tte register should, in
tte first stage, cover the international sale of [Soods (corporeal moveables) and
negotiable instruments. Other representatives, while agreeinB with this approach,
suggested that priority should also be given to bankers r commercial credits and
to guarantees and securitie,'3 in view of the great importance of these i''ls-cruments
j.n internat ional trade. Another representat ive suggested that the Commiss ion
should only set forth broad guidelines regarding the establishment of a recsister
of te~~s in successive stages, and that it should be left to the Secretary
General to consider \vJ.1ether, in the first stage, material should be included
on guarantees and securities, in addition to the lllaterial on the international
sale of goods and on negotiable instruments. It wes further suggested that the
first stage should also include a list of titles and SOurces of international
llistrllillents in the fields to be covered by the register and the status of these
instrul!lents .

Decision of the Commission

11.~0. At its 12th meeting, on 20 March 1969, COl!1mittee 1I approved recollE!lendations
for s ubmis s ion to the Cor.lmiss ion.

11.!,1. At its 38th and 39th m.eetings:J on 21 March 1969, the Commission cOl1sidered
the recommendations of Committee II and, at its 39th meeting, unanil11ousl~r

adopted the folloWing ciecision:

1. The Commission confirms its earlier vim-T, e~~pressed in chapter V
of t. he report on 'che "l'Tor:,)". of its first sess ion, nGme ly, that ·che registers
should reproduce the full text of eXisting international instruments and
should be pUblished in English, French, Russian and Spanish. It considers
that two specific steps should be taken t.o reduce expenditure: (a) so far
as possible, when there is no official transie.cion of an int.ernational
instrument, existing unofficial translations should be used so as 'co
G1inimize translation costs which are a major elem.elTc of the cost es'c,imates;
members of the Commission should be encouraged to make such translations
available to the Secretary-General; and (b) the registers should follovT a
form which would 1",1a1;:e them suitable for comrl1.ercial sale;

2. The Commission decides to add t.o the fields already indicated in
paragl"aph 5 of chapter V of the report on its fil"Gt session the fielc1s of
guarantees and securities and international shipping legislation;

3. The Commission reg.uests the Secretary-General to include il1formation
on -che vTOrk of the Commission in the register of organizations j
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L!,. The Commission requests the Secretary-General to C:Jlnhlencc; \Torl, on the
r,ec;ister of te~~ts 1)~1 pu'blis hing;l as the first staGe;l thc= re It,:va::-...·c r:~aterial

on the international sale of gocds:; on negoti3.ble iD.struments;l Oi1 ~)er~,kers f

commercial credit.s and on guarantees and securities. It consider:3 ·~~~1cJ.t tl1e
:;,'ec;ister of texts;l as established in the first f)'cage) should, in a(2(~ition,

tJ the texts of :i..ntern8.tional instruments in th(~ fields mentione(~ Qbove
li.st the title anc1. saurces of instruments in 8.11 fields to be cov-':l'ed ':)~r

l:;~le register J so o.s to increase immediately the usefulness of -ChI.:: .t'e[jister
of texts. It a 113 0 c Ol1S iders that the list of :Lnf.'··cTumen,ts set out. ::"~1

anl1e~~ 11 of the report of the Secrethry-General Oi.1 the financial and
8c1ministrative illl;?lications of the es-cablis;.1111en·c of the register
(A/C .6/L.648) should l)e complemented as follm18:

(a) As regarc~s the la\v on sale of goods (anne::r 11, I, 1);1 the l"egister
should also reproduce the text of the "General Conc1,iti.ons of the Technical
Servicine of MachinerY;l Equiprllent and other Corl1moc1ities included in
De liveries by Cl!iliA Countries T Fore ign Trade Orgo.nizat ions 11 (CMEA General
Conditions of Technical Servicing of 1962);

(b) As regards the lmv of negoti3.ble instrui'.lents (annex 11, 1;1 4),
the register should also reproduce the text of the uniform regulation
formulated at the Hague Conference of 1912.

5. The Commiss ion decides to reviel'! at its tl1ird session the proe:ress
iilade in establishinG the register and to tal\.e any necessary furthe~c

decision, taking account of the financial ifllplications of the projec·c and
of the views expressec1. in the General Asseni1Jly.

B. BIBLIOGRAPHY

lLr-2. The Commission noted \vith satisfaction the proe;ress made by the Secretary'
General towards the conpilation of a b1bliograph~T of published books> articles
and cOGli1entaries on interno..tional conventions;l model aDd uniform lav18;I customs
and usages of' a multilateral nature in fields covercc~ lJ~:r the register o~

organizations and the register of texts. The Conmis:J:"on was of the opinion
that tbe bibliography vTould. prove to be of great assistc:~nce to the vTorl,: of' oche
Commi.ss ion and that it should also prove to be useflll ·co the outside ITo1'lc1.
The vielT was expressed that its value would be enhanced if it include(:~ "~a·ce:ti8.l

from a I·rider nurrmer of countries. In this respect, the Commission too~;: note
of a sto.tement b\i the representative of the Secretar:,/-Gcneral that wor}~ '.T8.S

being done to e~::tenc1 ·G~10 biblioGraph~T to cover lilaterio.ls from other COU,;-!-!.:ries.
The Commission '>73.S not in 2 position to consider the saHlple of "l.. he oil.:;liograph;r
concerning arbitration le.u il~ detail and re:f'rainr3d, t~lere:tore, from tI1a~:L1~':

spec:L~ic suggestions reGQ.rdiE/S the scope and concept of that sample. The
Commission expressed its appreciation for the assisto.nce rendered by the:
Parker School of Foreic;n and C::wlparative LaI'T of' Colml1bia UJ.iversit~r an:~ im:-- the
\vorl~ accom;?lished by Professor P. Herzog of Syracuse University (New YOl"k) in
the preparation of the b~)liogrnphy.
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CRAFTER VII

CO-ORDI~~TION OF THE WOffi( OF ORGANIZnTIONS IN THE FIELD OF
INTERNATIONAL TRADE LAW; HORKING RELATIONSHIP AND COLLABORATION

WITH OTHER BODIES

143. At its 32nd mr-;etinc, on 11 IvIarch 1963, the Comrilission decided "~O consii:LE.'I'
the ~tuestion of' co-ordinat 10n (itelll 9) and the ques"1::; j~on of work'.lne; relnt iOl1shj_p
and coll:t~oration witl"j O"cher boclies (item 10) toget~:.(.,;r.? in vj_ew of the close
inter~reh1tionship of "Ghef3e questions 0 The questions \1Cre conSidered "'u~T the
Commission in the course of its 32n6'. g:eetine; and ~)',r ComlIlittee 11 in tbe course
of t\·!~ Glc:etings on 20 and 21 £·1aI'ch 1969. A summary of.' the c1iscuss ions is set
out iD paragrapbs l1!6-15:) l)(:~lOiv.

Co-ordination of the \'Torl~ Q:.L m.... r.:;anizations in the ~""i8l(1. of international__________________zo-.. _

trade la~T

lL~)!". The Comrniss ion noted "chat the General A.ssembly, in paragraph 6 (e) of its
resolution 2421 (XXIII) cm the report of the United Nations Commission 0"\1

International Trade Lall, r0.commended that thE: Commission should Il cons ic1er at
its second session H'a~rs and means of promoting co-o:{'dination of the \'Tor;':. of
organj.~~ations active in tbe progressive harmonizG.tion and unific:ati.on 0"-,-"1
international trade la\T and of encou.raging c8-operEltion amon.g them" •

1LI-5. The Commission. had 1JGforc it a report of "the Sec:retm:'y-General ent:Ltlec1
"Co-ordinatton of the \'Tol"'l:: of organizations active in international t;rac1e la\'!"
(A/ON. 9/25), sett ing out the; lJacl:ground of tl1e rluestioi.1 of co-orcl.inat ior~ in
general, a summary of vie"ivs e~~pressec1 'by Member states and internatioDel
organizations on the l1a~rs and means by vThich co··ol~c1in8tion could be proDoted
cnd gen8ln al observations antI sl1[;;gestions on this poin"c. In addition) "~~:1C;

Secre"cary-Genera1 r s report set out a number of Sl)ecLC'ic questions ,·;rhich, in the
opinion of the Secretary-General, arose in the conteJ;.t of co.. orc1ination.

146. Many representatives recognized that t,) secure a ~reat8r measure of
co-o:cc1ination of the "i'T01~1;: or organizations active in -Cbe fleld of internD.tional
trade 18\\T I'ras an il"Il~Ol~t[m"G tasle ";':;0 which the Commission should continue 'co give
fL~ll 8.ttontion. At the Sat"18 tLile, the vie"T '\fTa8 exprcDscc1 by a number of
I"'G}n"'esentatives that "Cb.('; COl;'lluission should not cOi1c,ern itself solely \'1it~l.

co-ordination, hOVlever desirable co-ordination might be, but should engage in
unificat:Lon vlork of i"cs own, including the actual pl"'eparation of draft
cOi.1ven";~ionsJ enlistinG -che i1elp of interested organizations as a;?propriate.

1L!·7. Several representD':~ives tooli. the view that t-le Cor;1mission rs approacl1 to
t>e quest :Lon 01' Co-orcl.il1r.1G i011 should. above all be lil\l.l3mat lc and fle~:ible; they
elllpi~asiz,ed that the prcsen t~ prClct ice of il1vitJ.;,1.g intcrc;overnmental and
non-gove:c'nmental organizc.',tioDS to send obGervero tCI ":~hc sessions of the Coml1ission
and to e::amine wit.ll the;"'l ':~jle {Livioion of T'Tork on )I'iorit~/ topics slYmlc1 ~)e

con:cinuec1 and J:'urther (1cv~lo'0ccl. oVC::r' tho ~I ears to ··:Oi:le. 'I'hese represel1t~l"ci ves
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als 0 stres sed the fact ti"J.at th~; very exi stc nee of t~18 C.:Jr;:m.iss ion create.d a greater
awareness am~n3 organizations of the D0CG2Sity to d~v~lop th~ law o~ international
trade in a co-ordinated wuy. Cue repr~Bentativ~ eXpTG~8ed the opinion that th~

rc~istcj:' of organizations \'I'Juld be h81pful to ot~.18r o.r:~Clnizations in co-o~:'clinating

their work cmon3 themselv80. The view was also expressed that the ~ask of
c~-ordination should not be conceived as representing the static side of the
Co":r.lission's work but '3hould rather be considered 3.S constituting a d;yn8J.llic process
which in it'sclf shaped tl:.c: ck;vc:lof!:lent of interr..o.tional trade lay,7.

lL~J. The Commission als 0 considc:ced the questicns SGt out in the report of the
Secretary-General on co-ordinaticn (A/CN.9/25, para. 18). As regards the
collection of information en activities of organizations active in the
field of international trade law for purposes of co-ordination, most
representatives took the viey,7 that such information was necessary for purposes of
co-ordination and should relate only to the priority topics included in the work
programme of the Commission. One representative was of the opinion, however, that
the information to be obtained should relate to all aspects of international trEtde
law. As to the question whether the information so obtained should be
disseminated, most rep~:'esentatives replied in the affirmative and considered that
the information should be made available to the CO~lission in the form of
background papers to be prepa:-ced from time to time by the Secretary-General.

1~·9. The report of the Secretary-General also raised the question whether the
information so given would duplicate the register of organizations anc their work
to the extent that both pUblications would include information on the Jame topics.
The Cowmission was of the opinion that the register of organizations should be a
registe~ listing the work, main interests and future programme of work in a
general way, whereas the information to be given to the Commissi.on for purposes
of co-ordination would supply information on certain specific SUbject matters in
greater detail. The Commission accordingly expressed the view that there would
not be any danger of duplication.

150. The Con~ission noted the questions raised in paragLaph 19 of the
Secrptary-General's report on co"·ordination concerning appropriate methods and
procedures for achieving co-ordination. The Commission was of the opinion that
the pra~matic approach and practice followed so far had proved satisfactory and
could therefore be deemed to constitute a proper basis for the further
development of such methods and procedures. The Commission further took the view
that it should be left to the discreti~n of the Secretary-General to place before
the Commission, in the light of experience gained, further recommendations
concerning the action of the Commission in the matter of co.... ordination.

151. The Commission considered the question of working relationship and collaboration
·with other bodies in the iight of the note by the Secretary··General (A/CN.9/26) which
rrovided the C~mmission v7i,th information on collaboration established since the end
of the first session with United Nations organs and other organizations on
a:-crangements made for observers of international organizations to attend the second
session, and orl :.;rCanizations placed on the mailing list for documents relating to
the Commission's activities. The Commission had also before it the earlier note
of the Sc:cretary-General cn this question, prepared fo::."' its first sessi:m;; wbich
it had n~t been able to cOl1sider in detail at the time (A/CN.9/7).
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152. There was genoral reco~nl~lon that the collaborati~n and working relations
that bad been established. between the Cow.mission and the United Nations organs
and othe~ organizations since the inception of the Commission's work had proved
satisfactoryo It was noted in particular that collaboration in matters relating
to the ~,rioJ..1ity topics on the C.Jmmission 1 8 agenda vJas an essential element in
achieving co-ordinationo It 1,vas als 0 pointed out that c ~-operation "\iIli th such
bodies as the Hague Conference on Private International Law and the International
Institute for the Unification of Private Lavl (UNIDROIT) had not been impeded in any
1,v8.y by the fact that special agreements specifically relatins; to the Commission had
not been concluded with those organizations and that it was unlikely that
co-operation would be hampered in the future by the absence of such agreementsc
Ad 1;'0c~ procedures had worked well so far and the question of special agreements
with other ~rganizations should only be considered if the necessity for such
agl'ee~nents became apparen'l~ 0

153. The observers of organizations represented at the second session indicated
their ·vJillingness to collaborate with the Commission in the unification of
intErnational trade lawo In this connexion the Observe~ of the United International
BureauJ: for the Protection of Intellectual Property stated that, for purposes of
co-ordination, it would probably be neces sary to idencify the particulal" needs in
the field which would then have to be met in appropriate arrangements, in particular
if the C.:;mmis sion "I·lished t.:l rely on other organizations to provide consultant
seX'vices f~l' its .:I1,'1n 1,'lorKo The Observer of the Hague Conference on Private
InteI·n~.tional La"lv stated that the Conference was satisfied "I'1ith the current practice
.')f tLe C::t"mnission vJhich allowed observers from other organizations to participate
::m an equal footing 1,'1i(,h delegatL:ms, but \\lithout the right to vote; this in itself
considerably facilitated collaboration and co-ordination.

Decision o~ the Commission

l5!~. At its twelfth meeting, on 20 March 1969, Committee 11 appr~ved a
recon:me nc1at i.Jn on the question of co- ordinati:Jn for submis sion to the Commis s ion.

155. The Commission, at its thirty-ninth meeting, on 21 March 1969, considered
the recommendation submitted by Committee II and at its f.JTty-eighth meetlng on
)1 March 196';, taking into account the opinions expressed by Committees I and 11
cm the co-ordination of the Vl.:lrk of organizations in the fields of the law of the
inte:;.:national sale of goods and of the law of international payments, respectively,
adopted unanimously the foll~ving decisions:

The Commission is of the opinion that the pragwatic approach and
p_tactice followed so :Z'8.:!:.' in matters c,:;: co-ordinati.on, collaboration and
working relationship have proved satisfactory and can therefore be deemed
to constitute an apP:i.~opriate basis for future develJpments j.n those matters.

~'lith particular regard to the question of co~·ordination the C~mmission

is of the opinion that co-operation and exchange of information between
organizations on their work would facilitate co-ordination~ To this end, it
requests the 8ecretary~General to keep other organizations fully informed
ab.:;ut the C.:Immission's work and to develop with those orGanizations contacts
on an inte~-secretariat level. The CJ~nission also requests the
88c~etary~GcneLal to collect information on the activities of organizations
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pertaining to the priority topics included in its programme of worl~ and to
make such information available to the CJmmission on the occasion of its
annual sessions.

t·.Jitb particular regard to the question of collaboration and working
relationship with other organizations, the Commission is of the opinion that
the p~esent methods and arrangements have produced satisfactory results and
should therefore be continued. In this ccnnexion, the Co~nission requests
the Secretary-General to make arrangements for the attendance by observers
of international organizations at the third session of the Commission,
similar to those made at its second sessi::ll1. As to working agreements with
other organizations, the Commission is S'f the opinion that, at this stage,
no formal workins agreements are necessary; the present practice of the
Commission is in it.s view sufficiently flexible to permit the establishment
and further development of working relationships and collaboration, and
arrangements for specific cases, if needed, can better be made on an ad hoc
basis .
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CHAFTER VIII

TRAINING AND ASSISTANCE IN THE FIELD CJF INTERNAf11::0NAL TRADE I AV!

156. The Commission c:::msidered the question ::Jf tl"ainin~~ and as sistance in the field
of international trade law at its thirty-sixth to thL.~t.y-·ei~hth m(~etin,~;s on
18: le, and 21 March 1969.

157. The Commission recalled that at i.ts first session it had noted the special
importance of increasing the opportunities for the training of experts in the field
of international trade la"\\1, particularly in many :>f the developing countries. In
considering this subject again at its second session, the Commission had before it
the report of the Secretary~General (A/CN.9/27).

158. The Commission noted "\'1ith satisfaction that the Advisory Committee on the
United Nations Programme of l~ssistance on the Teaching, Study, Dissemination and
"lider Appreciation of International Law had recommec1ed at its third Lession, in
October 1968, that an appropriate place should be given to the activities
conce:cning international trade law within the framework of t.he activities conducted
under the Programme. The Commission was also pleased to note that a numbel" of
United Nations organs and internati::mal organizations had undertaken training and
assistance activities in the field of international trade la\{ and that most of these
organizations had expressed their willingness to co-operate with the C:>mmission
in their particular fields of specializations.

159. The CQmmission reviewed the helpful observations and suggestions of the
Secretary-General set forth in paragraph 36 of his report as to what further
action it could usefully take. The CQmmissi:>n alsO took note of the useful
suggestions of several of its members, particularly the representative of the
United Republic of Tanzania, who submitted a written proposal for the Commission's
consideration.

Decisions of the Commission

160. At the thirty-eighth meeting of the Commission, on 21 Harch 1969, the
.L~epresentative of the United states submitted a proposal on behalf of Brazil,
Ghana, the United Republic of Tanzania and the United States of America. The
Commission considered the proposal at the same meeting and unanimously adopted
the following decision: '

In an effort to help meet th2 need for J.eve18ping local expertise in
international trade law, pa-;:-ticularly in the developing countries, and for
intensifying and co.·ordinating the exist "in?; p""ogrammes, the Commission
requests the Sec.i....etary-General:

(a) To recommend to the bcdies conc2rned that regional seminars and
training courses under the United Nations Programme of Assistan8e in the
Teaching, Study; Dissemination anrl Ttfider Appreciation of International Law
should continue to include topics relating to international trade la1/1 ~



(b) To recommend that some of the fellowships to be granted under the
Prog:camme of As sistance referred to in sub- para3raph (a) above be awarded
to candidates having a special interest in international trade law;

(c) To take the necessary steps to add the names and relevant
particulars of experts in international trade law for inclusion in a
supplement to the Register of Ei,perts and Scholars in International Lay1,
as described in pa:cagraph- 36 ( ii) (ay-;f the report of the
Secretary-General (A/CN.9/27);

(d) To complete the information thus far obtained in respect :J:f.
activities of international ()l~ganizations in the field of training and
assistance in matters of international trade law, as described in
pa:i."agraph 36 (i) of the report of the Se cretary-Ge neral;

(e) To consult with the "~dvisory Committee on the United Nations
Programme of Assistance referred to in sub-paragraph (a) above and with
United Nations organs, specialized agencies and other organizations and
institutions Rctive in the field of international trade law concerning
the feasibility of establishing within their programmes at selected
universities or other institutions in developing countries:

(i) Regional institutes or chairs for training in the field of
international trade law;

(ii) Seminars or courses for students, teachers, lawyers and goveTrunent
officials interested or active in this field;

(f) To report to the third session of tte Commission the results of
his consultations and tbe extent to which it has been possible to achieve
the foregoing objectives and to inform the C01Mlission of what further
measures may be appropriate in the light of this experience.
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Cl-rAFTER IX

YEARBCCK OF THE CO~IISSION

1610 In accordance with operative paragraph 6 (f) of GEneral Assembly
res.Jlution 2~·21 (XXIII) the Commission, at its thirty-fifth meeting on
17 Marcp 1969, and Committee 11; in the course of its ninth to eleventh meetings
on 17 to 19 March 1969, considered the question of establishing a Yearb.J.Jk of the
Comm': '.sion. The Commission had before it a Note by the Secretary-General
(A/C)~.~/28) to which were annexed preliminary outlines of the contents of yearbooks
of the Commission fOT 1963 and 1969.

162. The Commission was of the oplnlon that it was desirable to establish an
UNCITRAL Y:::arbook to make the Commission's contribution in the field of
international trade law mOTe widely known and more readily available beyond the
forum of the United Nations.

163. Some representatives considered that it would be premature to start
publication of a Yearbook. Other representatives considered that the situation
which arose in the case of the International law Commission should be
avoided where additional difficulties and ex:r;:ense resulted from delay in
publishing that Ccmmission's first Yearbcok. There vlas also support for
the ideas that, at least in respect of the Corrmission's earlier sessions,
it would be enough to envisage an ex:r;:a~ded re:r;:ort to t.te General Assembly
(:r;:erhaps '\.;rith tte ''lord "Yearbook!l added to its title) or else an arc..enc.ment
to tte plans concernir:c; t.te register of' organizations to cover tte 'verk of the
Ccmmission itself.

164. The Commission c.Jnsidered the question of the relationship of the proposed
Yearbook to the proposed registers of organizations and texts. The Commission took
the view that the two pr.Jjects were separate although in a sense complementary.
Each should be considel"ed on its OviD merits. However, the Commission was of the
view that the establishment .Jf the registers should not, for financial .Jr other
reasons, be put in jeopardy or delayed by the publication of the Yearbook.

165. As to the contents of the Yearbook, the Commission noted the draft outlines
contained in the annex t.J document A/CN.9/28o Some representatives consideTed
that it was a vJasteful duplication (particularly in reSfec't of the Commission's
first few sessi.Jns) merely tJ Teproduce in extenso all the Commission's
documentati.Jn, especially summary records. Other repTesentatives considered that
the Yearbook should be desi~ned as a complete source-book of the Commission's
w.JTic which would show in detail the C.Jmmis sion 1 s contribution to the development
.Jf inteTnational tTade la'l'l anc1 remain as a permanent record of its ,vork.

Decisi.Jn of the Comn!ission

166. At its eleventh meetine;, on 19 March 1969, Committee 11 approved a
Tecommendation for submission to the Commission.



167. The Commission, at its thirty-eighth and thil"ty··ninth meetings, on
21 March 1969, considered the recommendation of Committee 11 and, at its
thirty-ninth meeting, unanimously adopted the following c:ecision:

The CJmmission requests the Secretary-General:

(a) To make a study containing proposals for alterna~ive forms of a
Yearbook, taking into account relevant precedents (International Law
Co~mission, International Court of Justice, UNIDROIT, etc.) with the
detailed financial implications of each, including a general indication of
any revenue from sales "lhich might be expected;

(b) To complete the study before =the beginning of the twenty-foul"th
Ression of the General Assembly and to make copies of the study
available to the Gcn8l...al Assembly.

The Co@uission will take, at its third session, its final decisions
and recommendations on the timing and content of the Yearbook in the light
of the Secretary-General's study and of the debates and decisions at the
t'i'1enty-fourth ses sion of the General Assembly.

1
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CHAFTER X

SUGGESTIONS RELATING TO FUTURE ACTIVITIES OF THE CwMMISGION

163. In its discussion of the agenda ltem on the programme ef work until the end of
1972 the Commission, at its forty-second and forty-third meetings, on
25· M2,rch 1969, had before it a proposal submi'(ited by Fl'ance (A/CN.9/L.7).

169. In introducin3 the prop.osal (A/CN .9/L.7):, the rep:~i3sentative of France
stated that a method should be devised to brin~; about a change in the situation
which had prevailed until now whereby in~ernational conventions, the preparation
of which often took many years, tended t~ be ratified by only a few states. In
the view of the representative .Jf France, only a fundamental methodological change
w::mld have a chance to reduce the gap between the slo'\I pace of international
leC;is1ation and the requirements of the modern v7or1d~ es~)ecia11y in the field
of international trade.

170. The representative of France proposed therefore that states, by means of a
general convention, should agree to accept the rules established by the Commission
or, under its auspices, by othel.... organizations, as a body of common law
(droit commun). The rules embodied in the new "common law" would apply only to
international transactions and would be binding upon States, unless they expressly
declined to accept them~ in that case, states vJou1d be required to indicate which
rules they 'wou1d apply to subject-matter covered by the "common law". Ti1us,
the instruments adopted by the Commission, and recommended by it to the General
Assembly, would come into force without requiring ratification by states, except
in cases where a state had notified the competent international organization of
its refusal to apply all or part of the provisions of such instruments.

171. If the suggested method were adopted it would result, in effect, in the
elaboration of model codes governing different aspects of international trade.

172. According to the representative of France, another method might be
developed along the lines of that already applied by the International Labour
Organisation, whereby Governments were required to submit conventions for
ratification, according to their own constitutional procedures, within a fixed
period of time.

173. The Commission was
of the French proposal.
study on all apsects of
opinion on the proposal

unanimous in appreciating :bhe importance and significance
There was, however, general agreement that a detailed

the proposal would be needed before a mare definite
could be formed.

174. Several representatives supported the idea contained in the French proposal
that consideration should be given to using model laws for achieving unification.
One representative recalled General Assembly resolution 2205 (XXI) which
assigned to the COnhilission not only the task of unification, but also that of
pro6ressive harmonization of the 1av] of international trade. The form of a model
law was best suitable for the work of harmonization. Another representative



recalled that the International Law Commis~ion had also been faced with the choice
betvJeen model rules and international conventions and had adopted a prae;matic
appraoch, deciding on the value of either technique in the light of the subject
at issue.

175. Some representatives expressed the view that the new method suggested by
the French delegation iVould give rise to many difficulties, and might raise
constitutional problems. In the view of one representative, the idea that
rules 'V7ould become obligatory only after the adoption of a convention was a
contradiction per se, because it was the very system of the adoption of
convent.ions which was at issue. Another representative considered. that the
proposal might conflict with the provision.of Article 2, ~aragraph 7 of the
Charter of the United Nations. A few representatives stated that in view of the
heavy work pro~ramme of the Commission it would be inadvisable, for the present
moment, to place any further topics on the future work programme of the
Commission.

176. Many representatives suggested that the F:cench delegation should elaborate
its proposal in more detail for the third session of the Commission. The
representative of France expressed his willingness to submit a working paper
on the subject.

177. The representative of the Soviet Union suggested that elimination of the
Commission's future programme of work. He observed that a great number of
representatives had considered, at the first session of the Cornmission, that
this question should be included in the future work programme of the Commission.
In his view, the COIDnlission would not be fulfilling its tasks if it confined
itself to the consideration of the private-law problems of international trade
and did not concern itself with questions of international public law which
were closely related to those problems and were of major importance for the
normalization of international trade. In that connexion, he proposed that at
its third session the Commission should begin the preparation of a draft
convention on the elimination of discrimination in laws affecting international
trade and thereby carry out the task entrusted to it by the General Assembly
(resolution 2205 (XXI)). The proposal was opposed by another representative
on the ground that it would lead the Commission into new areas in which
economic and political, and not merely legal, problems were involved.
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CRAFTER XI

ORGANIZATIONAL QUESTIONS RELATING TO FUTURE ~vORK

178. In its discussion of the agenda item on the progra.mme of work until the end
of 1972, the COffimissiou, at its forty-first meeting, on 24 March 1909, had before
it the annotations of the Secreta:cY-General to this item (A!CN.g/13/Add.l,
• J 12 )l Gem ) •

179. At the opening of the debate on the item, the representative of the
Sec:"cetary--General suggested that the Commis sion should consider, as far as
possible, its anticipated activities until the end of 1972 in order to enable the
Secretariat of the Commission to prepare the budget estimates, planning estimates
and calendar of meetin~s for that period. He noted that the Secretariat's
estimates would necessarily be based on the \'lark progi.... amme envisaged by the
Commis sion and could not take into consideration items "\'lhich the Commis sion
might include in its pro:;;:camme at future sess ions.

180. It was recalled tn 'this connexion that the General Assembly, in resolution
2205 (XXI) by which the Co~nission was established, had expressed its conviction
that "the process of harmonization and unifcation of the la"'7 of international
trade should be substantially co-ordinated, systematized and accelerated and that
a broadei.... participation should be secured in furthering progress in this area ll

,

and that the United Nations s~lould "play a more active role tC;Vlards reducing or
removing legal obstacles to the flow of international trade ll

, The Cowaission
aGreed that in order to implement the mandate entrusted to it by the General.
Assembly, it vJas desirable that there should be the widest possible participation
by members of the Commission also in the preparatory "\'7Ol'k. to be done by
inter-sessional sub-committees, worl<:ing groups or special rapporteul"s, which
the Commission might decide to establish or appoint. It vJas als 0 considered
desirable that provisions should be made, wheI'G necessary, to obtain the services
of consl,..11tants or organizations with special expertise in technical matters
dealt "lith by the Commis sion. The Commission agreed that this would Ct2 the
noymal pattern of work during the coming years.

131. The Commission also ae;reed that it was necessary that the Secretariat
should be adequately staffed to cope vdth the increa$ec1 workload involved in
servicin~ the Commission.

182. The Commission further considered that it could Establish a detailed
prograITme of wo~k for the coming year only and ag~eed that the Secretariat
should prepare the necessary tudc;et and planning estimates for subsequent years
in order to enable the COCI1mis sion to carry out its vJork in the light of the
considerations set forth in paragraph 180 above.
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183. The Commission j.n the course of its second session established the following
three inter-sessional subsidiary bodies.

(1) 1Iorking Group on ur_iform :rules 8G:v;erning-_thc internatiol1nl sale of good.s
and the la\v applicable thereto (sec pnragraph 38 CbOV2);

(2) Working Group on time-limits and limitations (prescription) in the
international sale of goods (see paragraph ~·6 above); and

(3) ~Iorking Group Oll International Legislation on Shipping (see paragraph 133
above) •

184. At its 45th meeting~ on 26 March 1969~ the Commission decided that the term
"\10rking Group" would be used for the present for all inter-sessional bodies set
up at its second session on the understanding that the adoption of this term
would in no way prevent the organ from having summary records of its discussions
and other services necessary for its work. This decision was taken after
receiving an opinion from the Legal Counsel of the United Nations that it is the
decision of a particular organ and not its name which determines whether sUlnmary
records would be issued and that full assurances could therefore be given that the
question of summary records and other services would not be prejud.iced if the
subsidiary body was called a working group rather than a committee or sub-committee.

C. Summary records of subsid.iary bodies
~~~tln':'lI_...,.....,..--=--.r"I._~"'~__---=-_~_

185. During the course of the second session a request was made for summary records
for the two sessional Committees of the vfuole which the Commission established at
its 27th meeting~ on 4 March 1969~ in order that the discussion of legal issues
and texts under consideration in the Committees might be available to assist the
Commission in its future work. As the establishment of Committees of the ~'lhole

and the request for summary records had not been fore8een~ it was not practicable
in the time available to provide smnmary records for these committees. Special
arrang8m~nts were~ however~ made in order to afford as complete a record as
possible of the discussion of certain items in the committees. 'Ihe representative
of the Secretary-General informed the Commission that these special arrangements
had been made only for the present session and could not be made for future
sessional or inter-sessional committees or working groups.

186. On 27 March 1969 during its 46th meeting the CommissionTs attention was
drawn to paragraph 11 of General Assembly resolution 2478 (XXIII) of
21 December 1968, by which the Assembly requested all organs other than those
listed in paragraph 35 of the report of the Cornnittee on Conferences 4/ to
consider~ in response to General Assembly resolution 2292 (AXIl) of
8 December 1967, dispensing with summary records for their meetings J and to report
to their parent organs as appropriate 9 so as to enable them to .make their decisions
available to the Committee on Conferences in time for the latter to present its
relevant conclusions to the Assembly at its twenty-fourth session.

~/ Official Fecords .2!., tp.e_gen&.,ralJ~"~9 Twenty--third SeGsion~ agenda item 75 ~

d~~~ent A!7361."



187. It was noted that the Commission was among those organs listed in paragraph 35
of the report of the Committee on Conferences as a body which should be provided
with summary records. There was no decision~ however, with respect to its
subsidiary b0dies. Having noted the statement of the Legal Counsel referred to
in paragraph 124 above, the Commission decided not to dispense with summary
records for .its subsidiary bodies, but to leave it to these bodies to decide if
summary records were needed in the circumstances of each case.

D. Dat~ of ~he third sesrj£g

188. The Commission decided, at its 46th plenary meeting, on 27 March 1969, that
its third session, to be held in New York, should be convened from 6 to
30 April 1970 and, in the ~ase of an extension, should not continue beyond
2 May 1970.

~50-



l .. "..:-

CHAFTER )aI

i1ESOLUTIONS AND OTHER DECIS IONS ADOrrrED BY 'rHE COMy: ISS ION
AT ITS SECOND SESSION

189. The resolutions and decisions adopted bY' the Commission at its second session
are set out ill the present chapter. :'rior to their adoption the Commission
was informed by the Secretariat of the detaile~ estimated costs 1vith respect to
each of these resolutions and decisions.

1. Uniform rules governing the international sale of goods and the
i~li.~~.Djlli£§.iL.e=ihqI;t~.5/ -_.- -----~_.~,------- ---.~_._--

R~callin£ General Assembly resolution 2421 (XXIII) expressing the conviction
that the harmonization and unification of international trade law, ~.n reducing
or removing legal obstacles to the flow of international trade, would significantly
contribute to economic co-operation between countries and, thereby, to their well
being,

~0nYi~£ed that the Hague Conventions of 1955 and 1964, as a result of many
years of study and research under the auspices of the Hague Conference on
Private International Law and UNIDROIT, respectively, constitute an important
contribution to the harmonization and unification of the law of the international
sale of goods,

Having £9Ppider~d the written replies from Governments to the question,
addressed to them by the Secretary-General, whether they intend. to ratify, or
accede to, the Hague Conventions of 1955 and 1964 and the reasons for their
position, as well as the oral and written comments regarding the provisions of
the Conventions made by members of the Commission at its second session.

Havin~u~the~ con§tdered the studies submitted by Governments on the
Hague Conventions of 1964,

B~aring in_w1nd that seven countries have ratified the Hague Convention of
1955 and three countries the Hague Conventions of 1964,

Noting the statements made by a number of Governments regarding their
intention to adhere to the Conventions, and not wishing to delay or prevent
ratification of these Conventions by the countries who may desire to do so,

Consid9£,;Lng, at. the same time, the views expressed by a nwnber of Governments
that the Conventions in their present text, are not suitable for world-wide
acceptance,

5./ See paragrLtphs 16-39 above.
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Bei~i~h~_9~~.niQg that~ in the establishment of generally acceptable
uniform rules governing the :Lnternational sale of goods, the work already done
in the field should as far as pos8ible be takEn into account and that duplication
of efforts should. be avoided through co11aboration, where appropriate, with the
organizations operating in this field"

1. To request t~e Secretary-General to complete the analysis of the
replies received from States regarding the Hague Conventions of 1964 (A/CN.9/17)
in the light of the replies and studies received since its preparation and of
the written and oral comments by members of the Commission during its second
session, and to submit the analysis to the Horking Group established under
paragraph 3;

2. To request the Secretary-General to prepare an analysis of the replies
received frcm States regarding the Hague Convention of 1955 as well as of the
written and oral comments by members of the Commission ei...L.:·l.~g its second session,
and to submit the analysis to the vrorking Group to be .~,~ti 1 '-', , under paragraph 3;

j. To establish a vmrking Group - composed of the following fourteen
members of the Commission: Brazil, France, Ghana, Hungary, India, Iran, Japan,
Kenya, Mexico, Norway, Tunisia ~ Union of Soviet SO'2ialist Republics, Dnited
Kingdom of Great Britain and Northern Ireland anrl United States of America 
"tv-hi ch shall:

(a) Consider tDe comments and suggestioLs by States as analysed in the
documents to be prepared by the Secretary-General under paragraphs 1 and 2
above~ in order to ascertain which modifications of the ehisting texts
might render them capable of wider acceptance by countrjes of different
legal, social and economic systems, or whether it will be necessary to
elaborate a new text for the same purpose, or what other steps might be
taken to further the harmonization or unification of the law of the
international Gale of goods;

Cb) Consider ways and means by which a more widely acceptable text
might best be prepared and promoted, taking also into consideration the
possibility of ascertaining whether states "t{ould be prepared to participate
in a Conference;

Cc) Submit a progress report to the third session of the Commission;

4. To recommerJ.c1 that the members of the Horking Group should be
represented by persons especially qualified in the law of the international sale
of goods;

5. To request the Secretary-General to invite members of the Commission
not represented on the ~[orking Group, UNIDROIT, the Hague Conference on Private
International law and other international organizations concerned, to attend the
meetings of the Harking Group and to recommend that they should be represented
by persons especially qualified in the law of the international sale of goods.
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2. Ti.mp.-limits and limitR.tions (prescripticn) in the field of the
international sale of goods 67

1. The Commission decides to set up a iTorking Group consisting of seven
members - Argentina, Belgium, Czechoslovakia, tJapan, Norway, United Arab Hepublic
and United Kingdom of Great Britain and Northern Ireland; the '-forking Group should
be composed of persons specially qualified in the field of la"vV referred to t~le

Horking Group for consideration;

2. The Harking Group shall:

(a) Study the topic of time-limits a~d limitations (prescription) in
the field of international sale of goods vIi th a view to the preparation of
a preliminary draft of an international convention;

Cb) Confine its work to consideration of the formulation of a Beneral
period of extinctive prescription by virtue of which the rights of a buyer
or seller would be extinguished or become barred; the :~rking Grou~ should
not consider special time-linlits by virtue of which particular rishts of the
buyer or seller might be abrogated (e.g. to reject the goods, to refuse
to deliver the goods, or to claim cl.amages for non-conformity with the terms
of the contract of sale) since these could rr.ost conveniently be dealt vlith
by the ~Iorking Group on the international sale of c:;oods.

3. The ~Torking Group shall, in its work, pay special attention, i~r.....§1J-.§.9

to the follovTing points:

(a) The moment from which time begins to: run;

(b) The duration of the period of prescription;

(c) The circillfistances in which the period may be suspended or
interrupted;

(d) The circumstances in which the period may be terminated;

(e) To what extent, if any, the prescription period should be capable
of variation by agreement of' the r:;arties;

(f) ~'1hether the issue of prescription should be raised by the court
~u0-2!1~_~to or only at the instance of the parties;

(g) ilhether the preliminary draft convention should take the form of
a uniform or a model law',

Ch) 'dhether it would be necessary to state that the rules of preliminary
draft convention would take effect as rules of substance or procedure;

(i) To vrhat extent it would still be necessary to have regard to the
rules of conflict of laws.

6/' 4 4~ See paragraphs G~ 7 above.

-53-



)1

4. The Commission requests the Secretary-General to notify inter
governmental and international nun-Governmental organizations active in the field
of the date of the meeting of the Horking Group. The Secretary-General is also
requested to send to the members of the Commission as well as to the foregoing
organizations the studies referred to in paragraph 41 above for submission of
their comments to the 'Ilorking Group as soon as poss i ble . 'The Secretary-General
is further requested to transmit to the members of the Commission and the same
organizations any drafts produced by the\,Torking Group. It is envisaged that
a preliminary draft of a convention can be completed in 1970 or 1971 and the
Commission requests the 'vorking Group to report its progress to the Commission
at its third session.

3. General conditions of sale and standard contracts, Incoterms and other
trade terms 77

\lith regard to general conditions of sale and standard. contracts ~;..;;.:;.::...._,;;..". .~ ....... . ~..., ..-.-....... .,_~_----.r. '.",,-,-'-""l__- I -..-...~ .._~.-_~ , .. _____

1. (a) To request the Secretary-General to transmit the text of the ECE general
conditions relating to plant~ machinery~ engineering goads and lumber to the
Executive Secretaries of the Economic Comrnission for Africa (ECA)~ the Economic
Commission for Asia and the Fa.r East (ECAFE)~ and the Economic Commission for
Latin l{merica (ECLA), as well as to other regional organizations active in this
field;

(b) To request the Secretary-General to make the aforementioned general
conditions available in adequate number of copies and in the appropriate languages;
the general conditions should be accompanied by an explanatory note describing~

1p_t~.r.." ?li~~ the purJ?ose of the ~CE general conc1itions ~ and the practical
advantages of the use of general conditions in international commercial
transactions;

(c) To request the regional economic commissions ~ on receiving the above
mentioned ECE general conditions, to consult the Governments of the respective
regions and/or interested trade circles for the purpose of obtaining their
views and comments on: (i) the desira-iJility of extending the use of tbe ECE
generLl conditions to the regions concerned; (ii) wh~ther there are gaps or
shortcomings in the ECE general conditions from the point of view of the trade
interests of the regions concerned and whether~ in particular~ it would be
desirable to formulate other general conditions for products of special interest
to those regions; (iii) whether it would be desirable to .convene one or" more
committee or study groups~ on a v~rldwide or more limited scale~ whereby with
the participation (if appropriate) of an expert appointed by the Secretary-General,
luatters raised at a regional level would be discussed and clarified;

---~_.

11 See paragraphs 48-60 above.
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(d) To request the other organizations to which the ECE general conditions
are transmitted to express their views on points (i), (ii) and (iii) of
sub·"l)aragraph (c) above;

(e) The views and cOlnments sought from the regional economi.c commissions and
other organizations sr.ould be transmitted to the Secretary-General, if possible,
by 31 October 1969;

(f) To request the Secretary-General to submit, together with the relevant
}~CIl general conditions, a report to the third session of the Commission which
should contain (if appropriate) an analysis of the views and comments received
from the regional economic commissions and ot~er organizations concerned;

(g) To give, at an appropriate time, consideration to the feasibility of
developing general conditions embracing a 'VTider scope of commodities than the
existing specific formulations. Consideration of the feasibility of this work
should be taken up after there has been an opportunity to stu.dy the views and
comments requested under sub~paragraphs Cc) and (d) above.

(h) To welcome the generous offer made by the representative of Japan to
contribute to the work of the Commission by preparing for its use a comparative
study of the BCE general conditions;

2. (a) To request the Secretary-General to invite the ~mA to furnish an
adequate number of copies of the General r;onditions of Delivery (GCD) of 1968
in ~nglish, accompanied by an explanatory note;

(b) To request the Secretary-General to transmit in the four languages
of the Commission, as appropriate, the above-mentioned General Conditions of
Delivery and explanatory note to members of the Commission and to the Economic
Conwission for Africa, the Economic Commission for Asia and the Far East,
the Economic Com11ission for Europe and the Economic Commission for Latin America,
for information;

3. (a) To request the Secreta'y-General to inform the International Chamber of
Commerce that, in the view of the Commission, it would be desirable to give the
widest possible dissemination to Incoterms 1953 in order to encourage their
worldwide use in international trade;

Cb) To request the Secretary-General to bring the views of the Commission
concerning Incoterms 1953 to the attention of the United Nations regional
economic comnissions in connexion with their consideration of the ECE general
conditions.
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B. INTERNATIONAL PAYr·JENTS

(a) Creation of a neif ne~otiable for international transactions_".r.:."_ "'..., ......... __..- .. .,_.......... ~., .._ .... ,•.._ _... __.. ,. ~. __-__ ,.,- ....._,.,......_ .. ,"".,.. .-;;....,-._.. -_,~ ..........

1. ~lith regard tc. the three possible measures described in paragraph 69 above
which could in principle be adopted in order to promote the harmonization and
unification of the law relating to negotiable instruments, the Commission is of
the opinion that the first measure, i.e., securinG a wider acceptance of the
Geneva Conventions of 1930 and 1931 on negotiable instruments, d.oes not offer a
sufficient chance of success in the context of a world-wide unification of
negotiable instruments law. The Con~ission considers, however, that an attempt
should be made to obtain acceptance of the Geneva Conventions by those countries
belonging to the civil law system which have not yet ratified them, or have not
yet adapted their internal legislation to them, or else are studying proposals
for the uniform legislation in the field.

2. As regards the second possible solution, consisting in a reVlSlon of the
Geneva Conventions with a view to making them more acceptable to countries
following the common Imf system, the Commission is of the opinion that, while
a revision of the Geneva Conventions could possibly lead towards unification
or harmonization and that solution should therefore not be rejected outright,
problems in international transactions ari.sing out of the existence of two major
systems of law on negotiable instruments might better be solved by the third
solution consisting in the creation of a new negotiable instrument. The main
reason for this conclusion is that the uniform lavTs forming the annex to the
Geneva Conventions apply to both national and international transa~tions and
that it would not be practicable to ask countries to modify well established
rules and practices that have been developed over a considerable period of time
and which appear to give full satisfaction in domestic transactions;

3. The Commission therefore decides to study further the possibility of creatin~

a neF liegotiable instrument to be used in international transactions only. To
this end, the Commission requests the Secretary~·General:

(a) To draw up a questionnaire in consultation with the International
Monetary Fund, UNIDROIT, the International Chamber of Commerce and, as
appropriate, with other international organizations concerned, taking into
consideration the views expressed in the Comnlission;

(b) To address such a questionnaire to Goverr-ments and/or banking and
'trade institutions as appropriate;

(c) To make the replies to the questionnaire available to the
Co~ission at its third session, together with an analysis thereof, prepared
by the Secretary-General in consultation with the organizations mentioned
in sub-paragraph (a) above.

----
§/ See parag~aphs 63-89 above.
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(b) Studies on negotiable instruments
~...,....__...,.. ......._ ......_. "". 0__......._ ••..__.. ...~"..,._.__• __

1. The COlnlnission notes that, on certa.in concrete points related to the
circulation and effectiveness of negotiable instruments, the commercial practi.ces
of the various countries have, in the face of specific difficulties, produced
similar solutions despite the differences in legal systelns. The COIMlission is
therefore of the opinion that a comparative technical study of those questions
on which it may seem possible to realize a substantial uniformity will make it
possible to determine the reason for differences in l~gislation and may, at the
same time, indicate ways of reclucing such c1iLferences. Moreover, such studies
and their distribution could also facilitate the harmonization of judicial
practice, including that of countries having similar legislation relating to
negotiable instruments, and would undoubtedly be useful also in promoting the
progressive harmonization of legislation, at any rate on certain specific
questions.

2. The Conmlission therefore requests the Secretary-General to invite, at the
appropriate time, the International l.onetary -~i'und, UNIDROIT, the International
Chanlber of Commerce, ana th~ other organizations concerned to prepare studies
on, in1-§L. al;i;~, the followj .lg 1.uestions arising in the main legal systems, vri th a
cOlmnentary on the solutionb that have been adopted on those questions in both
commercial and judicial practice:

(a) The problem of forged signatures and endorsements;

(b) The ~tipulation of protests and the effects of failure to advise
in cases of non-payment~

Cc) The extent of liability under signature and guarantee endorsement.

19th plenary meeting_~__a ._~ r-__ --.-,..,.,,__...-....~,

,gl _Ma..r_c.h..J22.2.

1. The COlnlnission notes with approval the valuable contribution to the
development of international trade made by the "Uniform Customs and Practices for
Documentary Credits ll of the Interriat:'_onal Chamber of Commerce ('Ithe Code") and
expresses its satisfaction with the existing arrangements of the International
Chmnber of Corrmerce for reviewing the operation of, and when appropriate revising,
the Code.

2. The Commission requests the Secretary-General:

(a) to dra'\v the attention of Governments to the contribution which
emplo~nent of the Code can make to facilitating international trade;

Cb) to draw the attention of such Governments to the desirability of
informing the International Chamber of Commerce of difficulties which arise in

21 See paragraphs 90-95 above.
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connexion with the use of the Code either by reason of divereencies of
interpretation or by reason of the inadequacy or unsuitability of any of its
provisions in relation to comraercial needs;

(c) to inform such Governments that the Commission commenc1s the use of
the Code in relation to transactions involving the establismaent of a
documentary credit; and

(d) to inform the third session of the Com;n:lss:i.on of the steps taken
to implement the request set 01..l.t in sub-'paragraphs (a)~ (b) and. (c) above
and of any work, in progress or contemplated~ on t.he pa.rt of other
organizations which may affect the procedures used in connexion with
ba,nkers' commercial cl"edits.

3. T~e Commission decides, with a view to facilitating the despatch of the work
of the Commission's third session, that the subject of bankers' commercial credits
shall be included in the work programme of that session only to the extent
necessary to consider any report of the Secretary-General pursuant to
sub-parac;raph (d) above.

1. ~ecides to defer consideration of the subject of guarantees and
securities until its third session;

2. Hequests the Secretary-General:

(a) To invite members of the CorMlission to submit such observations as
theJT might wish to make on the report of the Secretary-General on guarantees
and securities (A/CN.9/20 and Add.l);

(b) To supplement his report on guarantees and securities if additional
material should be available which, in his opinion, would be useful to the
Commission when it considers the subject at its third session;

Cc) To invite the International Chamber.of Commerce to submit to the
Commission at its third session a report on its work in the field of
certain types of bank guarantees, such as performance guarantees~ tender
or bid bonds and guarantees for refayment of advances made on account in
respect of internatiorlal supply' and construction contracts.

':)9th '01 enF.l.J;~T_me:..e,t.tn.~.

~_ Mar.slLJ969.

10/ See paragraphs 96-99 above.
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C.. INTERNATIONAL COMLiERCIAL AHBITRATION lV

1. The Commission decides to appoint Mr. Ion Nestor (Romania) as Special
Rapporteur on the most imfortant problems concerning the application and
interpretation of the existing Conventions and other related problems. The
Special Rapporteur should have the co-operation~ for documentary material, of
members of the Commission and various interested inter-governmental and
international non-·governmental 0 rgani zations •

2. The Commission expresses the opinion that the United Nations Convention
on the Recognition and Enforcement of Foreign Arbitral Awards of 1958 should be
adhered to by the largest possible number of States.

D. IN'I'ERNATIONAL LEGISIATION ON SHIPPING 10'

The United Ne:tions Commission on International Trade LaiN,......... .....'-..:--- ~.,....,~ ..--~ ...--.----~~--~--.......,....~.,_ ......._-~

li.e.c..§..:J-1..:LQE resolution 21~2l (XXIII), by which the General Assembly recommended
the Commission to consider adding international legislation on shipping to its
list of priority topics,

.N.Q..t..1pg that in the same resolution the General Assembly took note with
satisfaction of the Conrrfiission's intention to carry out its work in co-operation
with organs and organizations concerned witll the progressive h&rmonization and
unification of internati.onal tracle law,

.H.§..yingr.,1;ak~teof the 3ecretery-General' s note on consideration of
inclusion of international legisla'l...Lon on shipping among the priority topics in
its work programme (A/CN.9/23), in which the developments in this field since
the Commission's first session are described,

Aw§~ of the importance of the question of international shipping and of the
desirability of close collaboration with the organs and organizations already
working in this field 7

E~.t§§§Jng g~iJ1}£~t~n at the full co-operation offered by the Inter
Governmental Maritime Consultative Or8anization and the International Maritime
Commission, to whose work it pays tribute,

Tgkipg account, in particular, of resolution 14 (11) adopted on 25 March 1968
at the second session of the United Nations Conference on Trade and Development,
by which the Conference requested its Committee OL Shipping to create a working
group on international shipping legislation, and resolution 46 (VII) adopted in
this connexion on 21 September 1968 by the Trade and Development Board,

J1J See paragraphs 101-113 above.

1.2/ See paragraphs 114-133 above.
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"1::

CopfirffiiQg its wish to see close co-operation established between the
Commission and UNCTAD in accordance with the hope expressed by the Chairman of
its first session, to whom it expresses its appreciation, when at the Commission's
request he apprised the UNCTAD Conference at its second session of the Commission's
view's,

Con~pg that a duplication of work should be avoided,

~O~~g that the llliCTAD Committee on Shipping will hold its next session at
Geneva in April 1969,

H8.:x..inE...~<;9I"Lsid.§l:§d the item "International legislation on shipping ll at its
second session:

1. ~~ides to include international legislation on shipping among the
priority items in its programme of work,

2. Fequ~s~s the Secretary-General to prepare a study in depth giving
~nter__a.11§ a survey of work in the field of international legislation on shipping
done or planned in the organs of the United Nations, or in inter-governmental or
non-governmental organizations, and to submit it to the Commission at its third
session;

3. Dec~d~ to set up a ~~rking Group consisting of representatives of
Chile, Ghana, India, Italy, the United Arab Republic, the Union of Soviet
Socialist Republics and the United Kingdom of Great Britain and Northern Ireland,
which may be convened by the Secretary-General, either on his own initiative or
at the request of the Chairman, to meet some time before - preferably shortly
before -- the cOlwaencement of the thirj session of the Commission to indicate the
tO~lCS and method of work on the subject, taking into consideration the study
prepared by the Secretary-General, if it is ready, and giving full regard to the
recorunendations of UNCTAD and any of its organs, and to submit its report to
the Commission at its third session;

4. I~vit~s the Chairman of its second session and, if he is unRble to
attend, his nominee froD anong the members of the Commission to att(-):.lr'1. the
session of the UNCTAu CODlmittee on Shipping to be held at Geneva in April 1969
and to inform that Committee of the course of the discussion in the Commission
at its second session and the Commission's desire to strengthen the close
co-operation and effective cO~"ordination between the Commission and UNCTAD;

5. ~equ~.!?ts the Secretary-General, should it be decided to convene the
'Jorking Group referred to in paragraph 3 above, to invite States members of the
Commission and inter-governmental and non-governmental organizations active in
the field to be present at the meeting of the tfurking Group, if they choose to
do so.

12th. nlenar'Z_!llJ=eting,
gl. ~i~arch..1969.
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E. liEGISTETI OF ORGANIZATIONS AND REGISTER OF TEXTS 1-.2.1

1. The Commission confirms its earlier view, expressed in chapter V
of the rerort on the work of its first session, namely that the registers
should reproduce the full text of existing international instruments and
should be published in English, French, Russian and Spanish. It considers
that two specific steps should be taken to reduce expenditure: (a) so far
as possible, when there is no official translation of an international
instrument, existing unofficial translations should be used so as to minimize
translation costs which are a major element of the cost estimates; members
of the Commission should be encouraged to make such translations available
to the Secretary-General; and (b) the registers should follow a form which
would make them suitable for commercial s.ale.

2. The Commission decides to add to the fields already indicated in
paragraph 5 of chapter V of the report on its first session the fields of
guarantees and securities and international shipping legislation;

3. The Conwission requests the Secretary-General to include
information on the work of the Co®nission in the register of organizations;

4. The Commission requests the Secretary-General to commence work
on the register of texts by publishing, as the first stage, the relevant
material on the international sale of goods, on negotiable instruments,
on bankers' commercial credits and on guarantees and securities. It
considers that the register of texts, as established in the first stage,
should, in addition to the texts of international instruments in the fields
mentioned above, list the title and sources of instruments in all fields
to be covered by the register, so as to increase immediately the usefulness
of the reGister of texts. It also considers that the list of instruments
set out in annex 11 of the report of the Secretary-General on the financial
and administrative implications of the establishment of the registers
(A/c.6/L.648) should be complemented as follows:

(a) As regards the law on sale of goods (annex 11, I, 1), the register
should also reproduce the text of the lIGeneral Conditions of the Technical
Servicing of Machinery, Equipment and other Commodities included in
Deliveries by CMffi Countries! Foreign Trade Organizations" (CMEA General
Conditions of Technical Servicing of 1962);

Cb) As regards the law of negotiable instruments (annex 11, I, 4), the
register should also reproduce the text of the uniform regulations
formulated at the Hague Conference of 1912.

5. The Commission decides to review at its third session the progress·
nlade in establishing the register and to take any necessary further decision,
takinG account of the financial implications of the project and of the views
expressed in the General Assembly,

~qth plenarv meE:tiqg,
,21 l\f~_1969.

121 See paragraphs 134-141 above.
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F. CO-ORJINA'rION OF TIlE 'JORK OF ORGANIZATIONS IN THE FIELDS OF INTERNATIONAL
TRADE LA~·r; HORKING ~..EIATIONSHIP AND COLLABORATION -;IITH OTHER BODIES 11+/

1. The Commission is of the opinion that the pragmatic approach and
practice followed so far in matters of co-ordination, collaboration and
'Horking relationship have proved satisfactory and can therefore be deemed to
constitute an appropriate basis for future develop~ents in those matters.

2. ~rith particular regard to the question of co-ordination the
Commission is of the opinion that co-operation and exchange of information
between organizations on their work would facilitate co-ordination. To this
end, it reguests the Secretary-General to keep other organizations fully
informed about the Commission's work and to develop with those organizations
contacts on an inter-secretariat level. The Commission also requests the
Secretary-General to collect information on the activities of organizations
pertaining to the priority topics included in its programme of ,{ork and to
make such information available to the Commission on the occasion of its
annual sessions.

3. '\li th particular regard to the question of collaboration and
vrorking relationship with other organizations, the Con~ission is of the
opinion that the present methods and arranGenlents have produced satisfactory
results and should therefore be continued. In this connexion, the Commission
requests the Secretary-General to make arrangements for the attendance by
observers of international organizations at the third session of the
Commission, similar to those made at its second session. As to working
agreements with other organizations, the Commission is of the opinion that 9

at this stage, no formal working agreements are necessary; the present
practice of the Commission is in its view sufficiently flexible to permit
the establishment and further development of working relationships and
collaboration, and arrangements for specific cases, if needed, can better
be made on an .§...ct~h9c basis.

G. TRi\INING AND ASSISTANCE IN THE FIELD OF INTERNATIONAL T:t~AD~~ LAU 12/

1. The Commission, in an effort to help meet the need for Geveloping
local expertise in international trade law, particularly in the developing
countries and for intensifying and co-ordinating the existing programmes,
requests the Secretary-General:

(a) To recommend to the bodies concerned that regional seminars and
training courses under the United Nations Progralnme of Assistance in the
Teaching, Study, Dissemination and ~Jider Appreciation of International Law
should continue to include topics relating to international trade law;

1~ See paragraphs 143-155 above.

IS/ See paragraphs 156-160 abovG.



(b) To reconmend that some of the fellovrships to be granted under the
Programme of Assistance referred to i,n sub-paragraph (a) above be awarded to
candidates having a special interest in international trade law;

(c) To take the necessary steps to add the names and relevant
particulars of experts in international trade law for inclusion in a
supplement to the B..erd.Et~L_9f J?1.Cp§,rts and_§.£po+"§:"J:.s_..ill...Jme~ti9na:l;;~JE.j~, as
described in paragraph 36 (ii) (a) of the report of the Secretary-General
(A/eN. 9/27) ;

(d) To complete the information thus far obtained in respect of
activities of international organizations in the field of training and
assistance in matters of international trade law, as described in
paragraph 36 (i) of the report of the Secretary-General;

(e) To consult \{ith the Advisory Committee on the United Nations
Prograrmne of Assistance referred to in sub-paragraph (a) above and with
Uniterl Nations organs, specialized agencies and other organizations and
institutions active in"the field of international trade law concerning the
feasibility of establishing wlthin their progran~es at selected universities
or other institutions in developing countries:

(i) Regional institutes or chairs for training in the field of
international trade law;

(ii) SEminars or courses for students, teachers, lawyers and government
officials interested or active in this field;

(f) To report to the third session of the Con~ission the results of
his consultations and the extent to which it has been possible to achieve
the foregoing objectives and to inform the Commission of what further
measures may be appropriate in the light of this experience.

H. YEARBOOK OF THE COMMISSION 16/

1. The Commission requests the Secretary-General:

(a) To make a study containing proposals for alternative forms of a
Yearbook, taking into account relevant precedents (International Law
Commission, International Court of Justice, UNIDR01T, etc.) with the
detailed financial inlplications of each; a general indication of any revenue
from sales which might be expected should be included;

Cb) To complete the study before the beginning of the twenty-fourth
session of the General A.ssembly and to make copies of the study available to
the General Assembly.

12/ See paragraphs 161-167 above.

-63"



2. The Commission will take, at its third session, its final decisions
and recommendations on the timing and content of the Yearbook in the light
of the Secretary-GeneralIs study and of the debates and decisions at the
twenty-fourth session of the General Assembly.

I. ORGANIZATIONAL QUESTIONS RELATING TO FUTURE 'HORK 17)

1. Planning .tor future_ work

1. The Commission agreed that in order to implement the mandate
entrusted to it by the General Assembly, it was desirable that there should
be the widest possible participation by members of the Commission also in
the preparatory work to be don~ by inter-sessional sub-committees? working
groups or Special Rapporteurs, whi2h the Commission might decide to
establish or appoint. It was also considered desirable that provisions
should be made, where necessary, to obtain the services of consultants or
organizations with special expertise in technical matters dealt with by the
Co~nission. The Co~ission agreed that this would be the normal pattern of
work during the coming years.

2. The Commission also agreed that it was necessary that the
Secretariat should be adequately staffed to cope with the increased workload
involved in servicing the Commission.

3. The Commission further considered that it could establish a
detailed programn1e of vwrk for the coming year only and agreed that the
Secretariat should prepare the necessary bUdget and planning estimates for
subsequent years in order to enable the Commission to carry out its work
in the light of the considerations set forth in paragraph 5 Qbove.

The Commission decided that the term It-vJorking Grouplt would. be used for
the present for all inter--sessional bodies set up at its second session on
"che understanding that the adoption of this term would in no way prevent the
organ from having summary records of its discussions and other services
necessary for its work~

3. S~ary ~ecords of~bsidiary bodies

The Commission decided not to dispense with summary records for its
subsidiary bodies, but to leave it to those bodies to decide if summar,y
records were needed in the circumstances of each case.

17/ See paragraphs 178-188 above.
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4. Date of ~De third session

The Commission decided, that its third session9 which would be held
in New York, should be convened from 6 to 30 April 1970 and 9 in the case
of an extension, should not continue beyond 2 May 1970.
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A~ riTI;X I

SUIIMARY OF THE COt'iI\IEFTS MADE DURING THE SECOND SESSION ON THE 196L~.

HAGUE COr,VENTIONS ON- THE INTERLATIONAL SALE OF GOODS

A. CONVEnTIon RELATING TO A Ul'IIFORJ.\1 LJ4..:l ON r.rI-m InTERNATIONAL SALB OF GOODS

1. Each Contracting state undertaKes to incorporate inte its Oi'Tn legislation,
in accordance ·wi.th its cc,nstitutional procedure, not later than the date of
the entry into force of the present Convention in respect ef that State, tile
Uniform Lm'T on the International Sale of Goods (hereinafter referrecl to as
"the Uniforpl I.JaVl") forming the Annex to the present Convention.

2. Each Ccntracting state may incorporate the Uniform LavT into l "Cs ewn
legislation eithe:'c in or..E: of the authentic texts or in a trans1aticn into
its Gwn language or languages.

Comments

1. ~r.he__re'p..!_r;.?~nt~_"y~ ...C?f l\IcrvTa~ se-id that \-;11ile article I, paragraph 2, had
the merit of ensuring that an identical text W0UJrl be found in the 1egislaticn of
all ContTactin~ Parties , it was too rigic1 and ambitious and would complicate
matters for cOlmtries 1'lhich had their Ci'ln trac1.itions of drafting legal texts. He
added that each country; in incorporating the Uniform Law into its ('il;"ln legislation,
should be free GO shape it according to its le;;al structure and sbou1J not be
prevented, for e:zRPlple) frcm adding to its c1oP1e~,tic 1a1'l J1atters which might go
beyond the scope of the UniforlYJ. LavT; \·rithout being inconsistent '\'Tit11 it. The
representative (~f Norway suggested therefore that paragraph 2 elf AI'ticle I should
be deleted. This ~10ulc!. in no way endanger uniformity as to the su:bstance: there
1Hould still be an obligation to unify in accordance with the Uniforpl LmT. It
vTould, however, a110\1; for the flexibility of a Plodel law as to adaptations of a
drafting or systel'latic cbaracter.

2. The rep:rt:.se.n~~ti.'Y~_s. of the USSR ~ rrl1Eis;..i.E:..t.. R~man:h.a_ ...?:E£ C~?e_c:h_os~:o.v.~Jda agreed
:·rith t.he Norwe[!;ian proposal. ':['he obseE.v~T_.f.r_2t~ _tP~J~~E..~_ COF.:.:f.5=.!.~D:c.§.. .0.11_ E..r.iva~e
I.q~e:rJ:1:.?~~.0.E.§.l.Lovr also expressed general ae;:;.'eement with the NorwetZian position.

3. In connexion with the Norwegian pru!!osal, the !J~E~~~E.tative of.. .Q.?~e.££oslov~Kia
said that in view of the existence of t11e CzechC'sloval~ International Commercial
Code, his country had a special reason for favouring flexibility. A literal
incorporat.ion of the text of the UnifoI'Pl Law inte· the Czechosloval~ 1ec;a1 system
T/Tould destroy the Cede and would be a step bacK1;'lard in C:zechosloval: la..r.

4. The repre_s~n.tEl:!i'ye~_~!_t4e _U.~.eB saill that the technique of incol~porating the
text of a uniform law into national legislation vTas not acceptable to his country,
and he rreferred t.he system of an intel~national convention. TI.18 rep}"esentative
of the USSR added that a convention on this s1J:bject should establish broad
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principles rather than, as the Uniform Law did, attempt to regulate the sUbject
in detail. Moreover, it should be made possible for states to apply Gt11er
existing international instruments relating to the international sale of goods
1ivhich were in force at the present time or might be concluded in the futv.re.

5. The re-presentative of the Dnited Kingdom said that the Norwegian pj."oposal- _._..., __.. ~ . _--.. - - .... - _. .. ..... _a.

i/lould, in effect) transform the Uniform Law into a model law, and this would
increase the disparities in the rules of different countries governing the
international sale of goods. Accordingly, v[hile agreeing that paragra~)h 2 of
urticle I might need some clarification, he favoured the retention of the Uniform
Law procedure provided therein. 1~e :;:~pr~s.e.~~at~i,~.£.:fA~~ra~ia agreed with the
~cepresentative of the United Kingdom and stressed that a multiplicity of texts
should be avoided. The representative of Mexico also expressed general agreement-_ .. ....- ... ..~--_ ...._._- ... - .. -'-'.' -_.
with retaining paragraph 2 of article I.

6. The Chairman asked whether the suppression of paragraph 2 of article I
would-m~~i?-the objections raised during the discu.ssion. T~~ represen~at~Y~Jth~
USSR, Australia and Romania said that tt~e deletion of paragraph 2 would not be
su~f:ffcI~-nt invieV'iof-themandatory DRt,lJ"Y'P nf' l'flrug t'O,ph 1 of article I, requiring
Cl,n-!:;H:l,l..:tillg a vcdJCi:> LA) ..Ll..l.I.;U.L J:J~ll. a Lt:::: GUt:::: Uniform Law into their own legislation. The
.!_e.p.!_~EE)n~~f~i ve__of' J.l~ suggested that it would be sufficient if paragraph 2 of
article I would merely provide that the English and French texts of the Uniform Law
are authentic.

7. The_.!epr:.~sentatives of Hungary, Romania.._anci. Tunisic9; criticized the provision
of paragraph 1 of article I whereby the Uniform Law would apply also in respect of
non-Contracting States, and stressed that the Uniform Law should apply only as
between Contracting States. It was possible that certain States which were not
prepared to adhere to the Convention might be bound by international instruments
with which they were satisfied. The system thereby established among those states
should not be interfered with by the Convention.

Article 11

1. Two or more Contracting states may declare that they agree not to
consider thep1selves as different states for the purpose of the requirements
as to place or business of l1abittJ.al residence laid down in paragraphs land 2
of Article 1. of the Uniform Law because t11ey apply to sales \·i11icil in the
absence of such a declaration would be governed 'by the Uniform Leu'r, the same
or closely related legal rules.

2. Any Contracting state may declare that it does not COnSlo.er one or
more non'-Contracting states as different states from itself for the purpose
of the reqUirements of the Uniform Law, which are re~erred to in paragraph 1
of this Article, because such states apply to sales which in the absence of
such a declaretion would be governed by the Uniform Law, legal rules which
are the S~le as or closely related to its own.

3. If a State which is the object of a declaration made under
paragraph 2 of this Article subsequently ratifies or accedes to the present
Convention, the declaration shall remain in effect unless the ratifying or
acceding State declares that it cannot accept it.
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4. Declarations under paragraphs 1, 2 or 3 of this Article may be
made by the States concerned at the time of the deposit of their instruITents
of ratification of or accession to the present Convention or at any tin:e
thereafter and shall be addressed to the Government of the Netherlands.
They shall take effect three months after the date of their receipt by the
Government of the Netherlands or, if at the end of this period the present
Convention has not yet entered into force in respect of the state concerned,
at the date of such entry into force.

Article III

By way of derogation from Article l' of the Uniform Law, any 3tate may,
at the time of the deposit of its instrument of ratification of or accession.
to the present Convention declare by a notification addressed to the Government
of the Netherlands that it will apply the Uniform Law only if each of the
parties to the contract of sale has his place of business or, if he has no
place of business, his habitual residence in the territory of a different
Contracting Stat2, and in consequence may insert the word "Contracting"
before the word "States" where the latter word first occ urs in paragraph 1
of Article 1 of the Uniform Law.

Article IV

1. Any State which has previously ratified or acceded to one or more
Conventions on conflict of laws in respect of the international sale of
goods may, at the time of the deposit of its instrument of ratification of
or accession to the present Convention, declare by a notification addressed
to the Government of the Netherlands that it will apply the Uniform Law
in cases governed by one of those previous Conventions only if that Convention
itself requires the application of the Uniform Law.

2. Any state which makes a declaration under paragraph 1 of this
Article shall inform the Governrr.ent of the Netherlands of the Convention or
the Conventions referred to in that declaration.

Comments,§)

8. The repreflentative of the United Arab Republic said that Article 11 was an
important positive contribution as it opened the way for regional harmonization
and unification of the law within the framework of world-wide unification, a
possibility which was of particular importance to the Arab States which had been
seeking for some years to create among themselves a unified or, at least,
co-ordinated legal system. Thanks to the provisions of Article 11 those States
would be able to accede to the Convention without having to undo what had already
been accomplisbed~ The principle established in Article 11 of the Convention
should be incorporated into the text of Article 1 of the Uniform Law.

~ In the comments on Articles 11, III and IV of the Convention references were
made to Articles 2 and 3 of the Uniform Law, the text of which is reproduced
below.
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9. Moreover, in the view of the representative of the United Arab Republic,
Article IV was illogical because it was inadmissible that the implementation
and effectiveness of the Uniform Law should depend solely on the will of the
Contracting States; it was also useless because Article 3 of the Uniform Law
included all the cases which the reservation under Article IV of the Convention
was designed to cover.

10. The representative of Tunisia, referring to Article 111, said that the
Uniform Law should apply only as between Contracting ,States. If it was permissible
to apply the Convention also to non-Contracting States, a situation might arise
where the Convention was applied to nationals of a country which did not wish to
adhere to the Convention.

11. ~he observer from the Hague Conference on Private Inte~~ational La~ said
that Article IV should include a reservation with regard to future as well as
past conventions on conilict of laws. ~E~ representa~ive of Nor~ agreed with that
view and added that Article 2 of the Uniform Law should be deleted and in that
case Article IV of the Convention would no longer be needed. The representativ..§..
of Romania agreed with the views expressed by the two previous speakers. The
rep~e?ent~}ve of Tunisia said that while it was undesirable to continue applying
rules of private international law after the Uniform Law had come into force,
those rules would have to continue to be applicable on matters not covered by
the Uniform Law. Article 2 of the Uniform Law should be amended in that sense.
The representative of the United Arab ~public pointed out that Article 2 of
the Uniform Law only excluded the application of private international law on
matters dealt with in the Uniform Law.

Article V_ • A

Article V

Any State may, at the time ~f the deposit of its instrument of
ratification of or accession to the present Convention declare, by a
notification addressed to the Government of the Netherlands, that it
will apply the Uniform Law only to Contracts i.n which the parties thereto
have, by virtue of Article 4 of the Uniform Law, chosen that Law as the
Law of the contract.

comments£!

12. Article V was criticized by a number of represe~tatives. In the opinion of
the r~pr.§..s.eE~a~s of I~an and to-e United Arab3ep.ublic, the combined effect
of Article V of the Convention and Article 3 of the Uniform Law was to give
the parties to a contract complete freedom to exclude the application of the Law
even where both parties were nationals of States which had adhered to the Convention.
This was inconsistent with the purpose of the Convention which sought to establish
rules governing the international sale of goods.

----
In the comments on Article V of the Commission, references were made to
Articles 1, 3 and 4 of the Uniform Law, the text of which is reproduced below.
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13. According to the representative of Ghana there WqS a conflict between
Article V of the Convention and Article; 1, 3 and 4 of the Uniform Law. Articles 1
and 4 enumerated the cases where the Uniform Law "shall apply I! , and Article 3
fermitted the I)arties to a contract to exclude the application of the Uniform Law
either entirely or partially. Therefore, unless the parties availed themselves
of the right given to them under Article 3, tne Uniform Lavl should be applic able
as between the parties to a contract. However', under Article V of the Convention
the Uniform Law would apply only to contracts in which the parties have chosen
the Uniform Law as the law of the contract, a provision which the representative
of Ghana considered incompatible with Articles 1, 3 and 4 of the Uniform Law.

14. ~he represe:q:tative of Ghana also said that Article V seemed to be contradictory
to Article XI of the Convention providing that "Each Contracting ~3tate shall
apply the provisions incorporated into its legtslation in pursuance of the present
Convention to contracts of sale to ilhich the Uniform Law applies and which are
concluded on or after the date of the entry into force of the Convention in respect
of that State .. lI He raised the question whether as between the inconsistent
provisions of Articles V and XI of the Convention those of the latter should
prevail. On this question the representative of Norway replied that in his_...... ME=-- _... _

opinion a reservation made by a State under Article V would prevail over any other
provision of the Convention. The san~ position 'was taken by ~he repres~ntative of
the United Kin~d?~.

15. The_!"~Eresentat!ve of §]?~ stated that in the name of the principle of the
autonomy of the will of the parties the combined effect of Article V of the
Convention and Article 3 of the Uniform Law was to undo the work done by
distinguished jurists over a period of forty years and to destroy the uniformity
sought by the Convention. Furthermore, this exclusive freedom of choice given
to the parties to the contract was dangerous as it played in favour of the
stronger party to the detriment of developing countries. These articles also
provoked a legal vacuum and uncertainty as it would be difficult for the parties
to a contract to know exactly what law would apply to the contract itself. Under
Article V of the Convention it appeared that unless the parties expressly
stipulated otherwise, the Uniform Law would not apply; mere silence could,
therefore, automatically exclude the operation of the Uniform Law. The
~resentative of Spain suggested, therefore, that Articles V of the Convention and
3 of the Uniform Law should be replaced by the text of Article 6 of the 1963 Draft
which prescribed that where the parties exclude the application of the Ur-iform Law,
they must indicate the municipal law to be applied to their contract. £!
16. In the view of 1he rep~~~nt8~ive~-B~nga~ArticleV of the Convention
reflected the wish of some developed countries to adhere to the Convention but
at the same time exclude its application. This would favour the powerful merchants
who would be able to take advantage of the innocence of weaker contracting parties.

£! The text of Article 6 of the 1963 draft is as follows:

"The parties may entirely exclude the application of the present law
provided that they indicate the municipal law to be applied to their contract.

"The parties may derogate in pflrt from the provisions of the present law
provided that they agree on alternative provisions, eitber by setting them out
or by stating to what s~ecific rules other than those of the present law they
intend to refer.

liThe references, declarations or indications provided in the preceding
paragraphs are to be subject of an express term or to clearly follow from the
provisions of the contract. t1



Article V of the Convention would transform the instru~ent into a set of general
conditions of sale whereas a lm'7 was needed in this area.

17. The representative of~upisia pointed out that while reservations were a
frequent device in international conventions, they should normally apply only
to accessory provisions. The effect of Article V, however, was to enable a state
to exclude the application of the entire Convention, a principle which was neither
logical nor reasonable.

18. The representatives of Argentina and the United Arab Republic agreed with the.;;;..--.;;..-..:....;;---..;-'.------;...--;.,..;..-.-----_.._--------- - -
l'epre sentative of Spain about the contradiction between Article V of the Convention
;nd Article 3 of the Law, and ~greed also that Article 6 of the 1963 Draft should
be reinstated. They also said chat Article 4 of the Uniform Law should be deleted
as l'{mecessary. The representative of Iran agreed that Article 4 of the Uniform
Lrnv should be deleted on the grounds that it embodied a principle inherent in the
freedom of contract which was self-evident.

19. The representative of Mexico associated himself with the position of the
representatives or-3pai~ and Artentina and favoured reverting to Article 6 of ~he
1963 draft. He pointed out that it was inadmissible from a legal standpoint to
subordinate the Uniform Lmv to the will of the parties. Furthermore, Article V
of the Convention emptied of 2,ny meaning Article 3 of the Uniform Law providing
that the exclusion of the application of the Lalv may be "expressed or implied".

20. Other representatives expressed themselves in favour of the retention of
Article V. The representative of the United Kingdom said that the main advantage
of Article V was to permit a cautious and progressive unification of the law on
the international sale of goods. A mer~~ntile country which adopted the Uniform
Law might not necessarily be able to impose it on its businessmen over night.
Considering also that the Uniform Law incorporated certain civil law concepts with
which common law countries are not familiar, a transitional peJ~iod was particularly
desirable. The freedom given to businessmen under Article V to derogate from the
Uniform Law wo uld probably be a temporary measure since it was ·i~O be envisaged
that this reservation v70ulc1 eventually be "Y,i thdrawn.

21~ The r~presentative of Aus~rali~ agreed with the r~EEesentative of the Uni!~d

~!ggdo~ and added that the retention of Article V might mean the difference between
ratification and non-ratification by a number of countries, especially those
belonging to the common law system. In his view progress was more likely to be
made by a gradual process rather than by 8.n attempt to impose unacceptable rules
on unwilling business circles.

22. Th~ representatiye of Japan stated that his Government bad still under
consideration the Hague Conventions, and he was not therefore in a position to
indicate th€ Governmentts Official view on the Conventions. However, Japanese
business circles had tentatively expressed themselves in favour of the retention
of Article V, and were of the opinion that for a few years, it would seem
desirable to test the effectiveness of the Uniform Law.

23. The opserver of U~DROIT, while agreeing that Article V was legally absurd,
said that it had been included for political and economic reasons. The United
!S2:.ngdom representative at th8 1964 Hague Conference had. said that the United Kingdom
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would adhere to the Convention only if a trial pericd under Article V 'Has
permitted. Although he a~~eed that Article V in effect rendered the Uniform Law
similar to general condi'~.... ...Jns of sale, he thought that in practice both Article V
of the Convention and Article 3 of the Uniform Law might be less dangerous than
what one might fear. From a legal standpoint, however, he expressed agreement
with the suggestic~ made by the r~presentative of Spain that Article 6 of the
1963 draft WOUld be preferable to the present text. The representative of Norway
expressed general agreement with the position taken by the obseryer of UNIDROIT ..

24. An iutermediate position was taken by the representative of Belgium who said
that while the arguments put forward against Article V (in particular by :t~.
representative of Spain) were legally unassailable, one should not lose sight of
~·practical'import~nce of the practical considerations indicated by ~he
!~present~~ive of the United Kingdom. In ratifying the Convention Belgium had
also made a reservation under Article V. However, the Belgian Gover~~ent intended
to wi thd;t"e,w the reservation when the law incorporating the L'niform Law into the
Belgian legal system was approved by Parliament.

25. The repre~tative of Romania expressed doubts about the practical value of
the reservation contained in Article V. He said that where the parties to a
contract were nationals of countries which had not adhered to the Convention,
those parties were always free to choose the Uniform Law as the applicable law
and give it, therefore, the status of a standard contract. However, supposing that
all the States Parties to the Convention had availed themselves of the reservation
under Article V, would the parties to a contract who had chosen the Uniform Law
as the applicable law be bound by its provisions, or would the Uniform Law not
apply because of the reservation under Article V? In the view of the representative
of Romania these doubts tended to reduce considerably the alleged practical value
of Article V.

26. The representative of Hungary said that if the purpose of the reservation
under Article V was to protect businessmen and lawyers from tl2 difficulties
presented by an unfamiliar system of law, the same rES ~lt could be achieved by
other ~eans as, for example, by providing for a delay of five years (or other
suitable period of ttme) between the ratification of the Convention by a State
and the application of the Uniform Law in the country concerned. fhe representative
£L1unisia agreed with the suggestion made by the representative of Hungary_

Articles IX and XIII

Article IX

1. The preser~ Convention shall be open to accession by all States
Members of the United Nations or any of its specialized agencies.

2. ~Che instruments of accession shall be deposited with the Government
of the Netherlands.
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Article XIII

1. Any State may, at the time of the deposit of its i.nstrument of
ratification or accession or at any time thereafter, declare, by means of a
notification addressed to the Government of the Netherlands, that the present
Convention shall be applicable to all or any of the territories for whose
international relations it is responsible. Su(n a declaration shall take
effect six months after the date of receipt of the notification by the
Government of the Netherlands, or, if at the end of that period the Convention
has not yet come into force, from the date of its entry into force.

2. Any Contracting State which has made a declaration pursuant to
paragraph 1 of this Article may, in accordance with Article XII, denounce
the Convention in respect of all or any of the territories concerned.

Comreents

27. The representative of the USSR said that neither Article IX nor Article XIII
would be acceptable to his Government. Article IX would deprive a number of
States of the opportunity to accede to the Convention and Article XIII was a
reflection of the past and had no place in a modern international instrument.
T~h__e__r_e_p_r_e_s_e_n_t_a_t_i_v_e__o_f__K_e_~~y~a agreed with !he rep£~~tative of the USSR.

28. The-E£[?re~ntative o~~.~.~nia, agreeing with 1ge Eepresentait,ve. of the USSR
with respect to Article IX, suggested that the wording of Article IX should be
amended to follow that of the corresponding article of the Hague Convention on
Applicable Law of 1955Q

29. The representative of the United 3tates said this \~as not an appropriate
-.-... --- --~

forum for discussing matters of a highly political nature and reserved his-position on the points raised by the previous spealrers. Furthermore, the articles
referred to by the previous speakers were among the Ilfinal clauses" of the
Convention: the Committee should confine itself to the substantive articles
during this preliminary discussion of the Hague Conventions.

B. UNIFORM LA\ll ON THE INTERNP_TIONAL SALE OF GOODS

CHAFTER I

SPHERE OF APPLICATION OF THE LAW

Article 1

1. The present Law shall apply to contracts of sale of goods entered
into by parties whose places of business are in the territories of different
states, in each of the following cases:

(a) where the contract involves th€ sale of goods which are at the time
of the conclusion of the contract in the course of carriage or will be carried
from the territory of one state to the territory of another;
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(b) where the acts constituting the offer and the acceptance have
been effected in the territories of different States;

(c) where delivery of the gooa..:; is to be made in the territory of a
~3tate other than that \Vi thin whose territory the acts constituting the offer
and the acceptance hnve been effected.

2. Where a party to the contract does not have a place of business,
reference shall be made to his habitual residence.

3. The application of the present Law shall not depend on the
nationality of the parties.

4. In the case of contracts by correepondence, offer and acceptance
shall be considered to have been effected in the territory of the same ;3tate
only if the letters, telegrams or other documentary communications which
contain them have been sent and received in the territory of that dtate.

5. for the purpose of determining whether the parties have their
places of business or habitual residences in "different States ", any two or
more .3tates shall not be considered to be tldifferent States" if a valid
declaration to that effect made under Article I1 of the Convention dated
the first day of July 1964 relating to a Uniform Law on the International Sale
of Goods is in for~e in respect of them~

Comments

30. In addition to the references to Article 1 made during the discussion on
Article V of the Convention the following comments were made in respect of
f~rticle 1.

31. The r~presentative of Japan said that several trading companies which buy
goods on "t.o.b." basis and seiI them on llc.i.f." basis at the sarce place to their
buyers abroad, agreed with the position expressed in the written comments submitted
by Norway (A/CN.9/11, p. 23) that the wording of sub-paragraph (a) of Article 1
left doubts as to whether the contract of sale, in order to fall within the scope
of the Uniform Law, must contain a provision or information to the effect that
the goods are to be 8ent to another country, or whether it was sufficient that
the seller understood that the goods were to be sent out of the country. He
wondered whether it was necessary for the appli' 1tion of the Uniform La"T fo:;:' both
parties to a contract to l\:now that the goods wer ? to be carried from the t.erri.tory
of one State to the territory of another. If prior knowledge was necessary, a
burden would be imposed on the buyer's contracting process; if it was not necessary,
tbe seller might lose the protection of its own municipal law merely by believing
the transaction to be a domestic instead of an international sale of goods. The
~presen~~:~ive of2!1pan added that it would be useful to define the expression
"place of business" "Thicb bad different connotations in different countries.

3?. ~~E,_e...p~r_e_s._e.;...n.;...t_a_t_i_v_e.-..;..o.;.;;.f--.;.t_h;.;;,e.--;..U~S..;;;.iS.;;;.;.R said that the provisions of Article 1 (a)
should be extended to cover also goods already carried from the territory of
one Gtate to the territory of another, but w1ich have not yet been sold
(e.g. articles of eXhibition).
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The l'ern'esentati ve of Cr.:echoslov8.J\"ia said that, lmdcJ' l\rticles land 7 it s<::emed------ . -------------------. -------33.
that the Uni:t'ol'u Lal'; 1,·7O\11r.1 apply also to purchaoes mUlle by tOLlriets abroad, wbich
would be um.1eeirable.. Be nc1lled that it should be llle.tlle clear what, was meant by
international sale of goods and that the law should apply onl,y to commercial
transactions.. Regarding sub-paragraph (a),~ in thE; view of the representative of
Cze~hoslovaki~, at the tili:e of tbe conclusion of' the contract it ~ight not be 
clear whetheI' the carriage would actually tal\.e place, and perhaps also whether
all the contracting parti.es 1'1ere allare that such transportation would take place,
and hence that the contract \7Oulc1 be subject to the Uniform Law.. ~vith respect to
sub-paragraph (c) t~~~.§.~.Ertati'l~....2.f.Czechos±-o'laki.§:. said that doubts mie;ht
arise as to the place of deli\Tel'y if such place was not indicated in the contract.

34.. ~J1§ r~E.~~ti ve...9fJlunr:al'Y said he doubted the necessity of attempting to
define so precisely the international character of a contract of sale as it would
be very difficult for any definition to be exhaustive.

35. The representative of Iran said that_in view of the provision in Article 7-----_. - ----.----
that the law should apply to sales regardless of the commercial or civil character
of the parties or of the contracts, it would be advisable to replace the words
"places of business" by the word "domtciles" which was more comprehensive.

Article 2

Rules of private international law shall be excluded for the purposes
of the application of the present LavT, subject to any provision to the
contrary in the said Lal1 ..

Comments

36. In addition to the references to Article 2 made during the discussion on
Articles 11, III and IV of the Convention thE:: following comments "7ere made in
respect of ArticJ.e 2.

37. The representative of the United Arab Republic wondered whether the intent of-- -, ----'"'-._----.--------_--.--
Article 2 was to exclude rules of private international law only as to matters
g.)verned by the Uniform IJaw or also in respect of other matters as well.

35. The representati ve of the U;3;;R selid that Article 2 eeemed to be based on the------- -----.--------
premise that. the Uniform Law dealt wi.th all matters relating to the intE::rnational
sale of goods~ which appeared to be confirmed by the provisions of Article 17.
Bm'lever, even if sorGe questions not expressly dealt l1ith in the Uniform 1avl could
be nettled in conf'ormity vdth the general pri ciples of the Uniform La", (as
provided in Article 17), it still remained trv.8 that the expression IIgeneral
principles 11 was vGry vague, and in addition tbere 1'1ere matters which would still
fall outside the sC01=~e of the Uniform LaTd. Those matters should be governed by
the rules of private international la11" and Article 2" therefore, should be deleted.

39. The observer cl' UNIDHOIT said that the purpose of' Article 2 was to give the..._ __~ 6. _ 11 ••• -.-...-..

Uniform Law an autonomous character) thUE making it unnecessary for courts to seek
the applicable lmof in edeb case. On the other hand 1 it was not pos8ible to exclude
totally tIle application of rules of' pl'ivCLte international law as there were matters
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(e.g. prescription) which were not dealt with in the Uniform Law and which it was
not possible to settle in conformity with the general princ iples of the Uniform La;;;.
In such cases recourse must be had GO private international law.

40. The representative of the United states said that the "coercive effect" of- -- -Articles 1 and 2 was unfortunate, i.e. the fact that the Uniform Law may be forced
on the parties to a sales contract even though their Governments had not accepted
the Uniform law and the contract was executed and performed outside the forum
State. He added that the reservation provided for in Article III of the Convention
relieves this "coercive effect" only where the forum State has made the resel"vation.

6rticle-1

The parties to a contract of sale shall be free to exclude the
application thereto of the present Law either entirely or partially. 3uch
exclusion may be express or implied.

Comments

41. In addition to the referEnces to Article 3 made during the discussion on
Articles 11, Ill, IV and V of the Convention, the following comments were made in
respect of Article 3.

L~2. The representative of Norway, recalling the comments made by previous speal'i:ers. -----------.:.:-on Article 3, suggested that the freedom of contract provided therein should apply
only when the parties make clear which law applies to a contract. He also raised
the following questions: To what extent should mandatory rules in national
legislation be applicable in relations covered by the Uniform Law? Is it for
the courts of the State where such mandatory rules apply to determine their exact
scope? In his opinion, the question of the applic~Jility of mandatory rules
amounting to ordre public was outside the scope of the Uniform Law and should be
governed by the lex iOrr-(see article 8). This would also apply to questions of
the validity of an agreement between the parties; for instance, in relation to
Article 3, and to questions as to the validity of usages referred to in Article 9.

LI-3. !].:1~ ,£epresentative gf Hun.@ry said that while he favoured the retention of
Article 3, he preferred requiring the parties to decide which would be the governing
law where the application of the Uniform Law was excluded by the parties themselves •
He added that if, in accordance with the conflicts rules of the lex fori a foreign--------law was applicable in a particular case, the mandatory rules of the lex fori would
not generally apply. However, the imperative rules (norms of .2!d~ public r must
always apply.

44. The reEr~~entative 9f JaEan thought that Article 3 should be maintained but
the word "implied" might lead to litigation. The observer of the Hag9:e Conference
on Private Inte~~~j..onal La;:·; agreed that the word "implir:d" opened the way to
uncertainties and disputes.
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Article Lf.

The present Lrnv shall also apply where it has been chosen as the law of
the contract by the parties, whether or not tbeir places of business or their
habitual residences are in different States and whether or not such States are
Parties to the Convention dated the first day of July 1964 relating to a
Uniforrrl Law on the International 3ale of Goods, to the extent that it does
not affect the application of any mandatory provisions of law which would
have been applicable if the parties had not chosen the Uniform La'lv.

Comments

45. In addition to the references to Article 4 made during the discussion on
Article V of the Convention, the following comments were made in respect of
Article 4.

46. The representativ~ of Hungary referring to Articles L~ and 5, paragraph 2, said
that while under domestic law there was no need to make a distinction between
imperative and mandatory rules as neither of them could be excluded, the same was
not true in international transactions and a distinction between the two concepts
was necesEary. As an example, the rules ~overning the maximum rate of interest
were l'l1andatory under domestic law but not internationally.

47. T~ representative of Ghana pointed out that the word "also" in Article 4
showed that the provisions of that Articl.e vlould apply in addition to the cases
where the Uniform Law would ordinarily be applicable under Article 1. In other
Ivords, Article 1 was the rule and Article 4 simply permitted the extension of the
Uniform Law beyond the cases provided for in Article 1. If that was so the
representative of Ghana wondered why Article V of the Convention referred only to
Article L~ and oota:lso-to Article 1 of the Uniform Law.

Article 5

1. The present L~v shall not apply to sales;

(a) of stocks, shares, investment securities, negotiable instruments or
money;

(b) of any ship, vessel or aircraft, which is or will be subject to
registration;

(c) of electricity;

(d) by authority of law or on execution or distress.

20 The present Law shall not affect the application of any mandatory
provision of national law for the protection of a party to a contract which
contemplates the purchase of goods by that party by payment of the price by
instaln:ents.
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Comffients

48. The t.epresentative of Norvla21 said that while paragraph 2 of Article 5 excluded
from the scope of the Convention mandatory rules in respect of purchase of goods
by instalments, other mandatory rules were not mentioned. The record of the
196L!- Hague Conference ShO\led that all imperative or mandatory rulee were intended
to be excluded and he thought that the latter solution would be preferable.
Accordingly, the !£E~ee~1atil~ of B9F~§Y suggested that paragraph 2 of Article 5
should be deleted or amended for the purpose of extending it to all mandatory rules
nl:ounting to international ordre public (see .Article 8). The question as to---,---
whether a national mandatory rule should be regarded as an imperative rule for
purposes of international transactions had in general to be governed by national
lav] •

49. ~h~reETesen~ative of Romania agreed with the suggestion made by the
renreeentative of Norway.__ _ - .. .r--

50. '1'he representative of the United Arab Republic said that in view of the growing_____-..-___ ....__ Cl.' _______

importance of instaln'.ent payments he was in favour of excluding the applic8.tion of
mandatory ru12s in respect of instalment payments. Hrnvever, he added that this
proviei on should apply both to buyers and sellers, and not only to the buyers, as
provided in paragraph 2 of Article 5.

51. The representative of Hungary, disagreeing with the representative of Norway,- --- -....--.--- - - _.. --
said that in his view it was correct to exclude from the application of the lrov
mandatory rules in respect of instalment payments. On the other hand imperative
rules (or rules of ordre public) of the forum could not be avoided and the Uniform.- .....
Law should in no way prevail over them.

5(2. The observer of the Hague Conference on Private International Law Baid that
-------~_.". . ------- ---- ~ - -_.~~-..;;;-.-;;,=.--.-;..,

uncleI' the present wording of paragraph 2 of Article 5 some difficulties might
arise in ascertaining vlbich national law would apply as to the mandatory character
of the rules concerned. He sUEmested that this paragraph should be interpreted
in the same way as the provision of Article 4 relating to the application of
mandatory rules.

PrticlE-. 6

Contracts for the supply of goods to be manufactured or produced shall
be considered to be 2ales within the meaning of the present Law, unless the
P[).l~ty '<7ho orders the goodo undertakes to supply an essential and substantial
part of the materials necessary for such manufacture or production.

Corr.ments--

53. The representative of Czechoslovakia said that d.ifficulties were likely to
arise in interpreting the~~g-of Iran-essential and substantial part of the
materials 11 • That concept had been excluded from the International Trade Code of
Cze0.hosloval;ia, which provided that a contract in respect of goods to be pUI'chaEed
could be considered to be a contract of sale only if the materials for procesoing
"Here procured solely by the seller. In addition to the difficulty of determininr,
tIle borderline between the essential and non-essential part of the necessary
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materials, it should be borne in mind that violation by the purchaser of his
obligation with regard to handling the materials would affect the position of
the parties concerning deficiencies in the goods produced. It would thus be
desirable to subject such cases to the same legel provisions as those applicable
to cases where production of the goods concerned only the seller. The representative
~f g~echoslovakia considered) therefore, that a contract of sale should-b~ limited "
to cases in which all the materialL necessary for the production of goods were to
be supplied by the seller.

Article 7---- ... -

The present Law shall apply to sales regardless of the commercial or
civil character of the parties or of the contracts.

Comments

5L~ • IJ1. the opinion of :th~ ,repre§.entatiye of H~g§IT the Uniform Law should be
confined to commercial matters and should not apply to civil matters.

Article 8-
The present Law shall govern only the obligations of the seller and the

buyer arising from a contract of sale. In particular, the present Law shall
not, except as otherwise expressly provided therein, be concerned with the
formation of the contract, nor with the effect which the contract may have
on the property in the goods sold, nor with the validity of the contract or
of any of its provisions or of any usage.

Comments

55. !h~ ~epresentatiye of the USoR said that the Uniform Law on the Sale of Goods
and the Uniform Law on the Formation of Contracts should be incorporated in a single
instrument. Accordingly, he thought that Article 8 should not exclude rules
concerning the formation of contracts of sale 0

56. ~he represeptative of p~rway referred to his comments under Articles 3 and 5.

Article 9

1. The parties shall be bound by any usage which they have expressly
or impliedly made applicable to their contract and by any practices which
they have established between themselves.

2. They shall also be bound by usages which reasonable persons in the
same situation as the parties usually consider to be applicable to their
contract. In the event of conflict with the present Law, the usages shall
prevail unless otherwise agreed by the parties.

3. "\:-Ihere expressions J provisions or forms of contract commonly used in
in commercial practice are employed, they shall be interpreted accordin8 to
the meaning usually given to them in the trade concerned.
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Comments

57. Th~ repr~E2.nt~tJ. v~. of t1l~_Jl§~3R objected to the principle that usages would
prevail over the Uniform Law. Usages were often devices established by big
monopolies and it would be wrong to recognize the priority of usages over the
Uniform Law.

58. The representative of Czechoslovakia said that while usages were very
-. -- - -

important in international trade in certain commodities, that concept was less
precise than legal rules and could give rise to uncertainttes. Under the
Czechoslovak International Trade Code the rights and obligations of the parties
Ivere determined in the following sequence: mandatory rules, direct contract
stipulations, indirect contract stipulations (e.g. reference in the contract to
certain usages), and general usages used in international trade for particular
commodities. !he re~sent~ive of Czechoslovakia said that the system used in
the Czechoslovak International Trade Code might serve as gUidance for future
regulation of the law of international sale.

59. The-!.epresen~a~ive of H~nE~EY agreed with the re~resentative of Czechoslova~ia

and added that different usages might be developed in the same country for the
same goods. The usage to be applied might be that of the place of the conclusion
of the contract or the place of its execution. The application of usage tended
to favour the stronger and older-established party which would be likely to be
more familiar with the complicated questions involved. Moreover, under Article 9
even usages unknown to the parties would prevail over the law, a clearly
unacceptable solution.

60. Th~ r~"presen~tive_.~f Norw§.Y. expressed the view that under Article 8 the
validity of usages was left to national law.

61. The representative of Japan pointed OLlt that the word 'lusage" was to be found
not only in Article 9 but' aiso in Articles 8, 25, L!2 and 61 of the Uniform Law.
That expression might give rise to considerable difficulties. For example, did
"usage" mean the usage in the ,vorld or in a particular region or in a particular
country? He added that the definition of "usage ll in paragraph 2 of Article 9
'was very abstract and very ambiguous. The representative of Japan said that_... .. -- _.
according to sorr.e business circles in his country it would be desirable to attempt
to define "usage" more precisely. In this connexion he mentioned the definition
given in section 1-205 (2) of the Uniform Comn:ercial Code in tbe United Gtates
which reads:

"A usage of trade is any practice or method of dealil'lg having sucb
regulari ty or observance in a place, vocation or trade [1,S to justify an
expectation that it will be observed with res:rect to the transaction in
question. The existence and scope of such a usage are to be proved as
facts .. If it is established that such a usage is embodied in a written
trade code or similar ,v1"i ting the interpretation of the vri ting is for
the court."
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Article 10

For the purposes of the present Law, a breach of contract shall be
regarded as fundamental wherever the party in breach knew, or ought to
have known, at the time of' the conclusion of the contract, that a reasonable
person in the same situation as the other party would not have entered into
the contract if he had foreseen the breach and its effects.

Article 62

1. \111ere the failure to pay the price at the date fixed amounts to a
fundamental breach of the contract, the seller may either require the buyer
to pay the price or declare the contract avoided. He shall inform the buyer
of his decision within a reasonable time; otherwise the contract shall be
ipso facto avoided.

2. Vlhere the failure to pay the price at the date fixed does not
amount to a fundamental breach of the contract, the seller may grant to
the buyer an additional period of time of reasonable length. If the buyer
haB not paid the price at the expiration of the additional period, the
seller may either require the payment of the price by the buyer or, provided
that he does so promptly, declare the contract avoided.

Article 70

1. If the buyer fails to perform any obligation other than those
referred to in sections I and 11 of this chapter, the seller may:

(a) where such failure amounts to a fundamental breach of the contract,
declare the contract avoided, provided that he does so promptly, and claim
damages in accordance with Articles 84 to 87; or

(b) in any other case, claim damages i.n accordance with Article 82.

The seller may also require performance by the buyer of his obligati.on,
unless the contract is avoided.

Comments

62.. Referring to Article 62 ~ observer. of the Inter!}at iop.§L]- Ch,~i.TJieeE_.9j' C~~
pointed out that this Article might have effect8 obviously not intended by the
authors of the Uniform La'i" . There would be no difficulty \vherp. EOod.s had not yet
been delivered or the price had not yet been paid. However, the provisions of
this article would create serious difficulties \'I11e1"e fo:c example the goods had
been delivered and the price (as for instance in the case of instalment payments)
had not yet been fully paid. The failure to pay a number of instalments would
normally be regarded as a fundamental breach of the contract. Under the provision
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of the second rent-enee of p8.Y.'?{2:raph 1 of Article 62 if the seller did not demand
payn:ent from the buyel' promptly, the latter llOUlcl be able to maintain that the
seller had not infol'Y'.ed him "of his de~ision wi'Lhin a reasonable time ll and claim
that the contract was ipso facto avoided an(l even demand the right. to return the

-..----..--~

goods and recover any instalmp.nts paid 0 frIlis 'i'lould obvioLlsly be ineql.1itable.

63. The representative of' the UGaR said that the remark by the ICC observer---... . :. -,.,.~-_.-..,_. ..._--
provided an illustration of t.he need fOl' a clee.r definition of 'l1hat constituted a
fundamental breach. Article 62, paragraph 1 envisaged the case \vhere the failure
to pay the price at the date fixed amounted to a. fundamental breach; it did not,
however, say that the failure to pay the pric~ at the date fixed amounted to a
fundamental breach in all cases. It would thus bE; for the arbitrator or the
competent court to decide in each case whether a'fund~mental breach had taken
place; inevitably there would be differences in the intef'pretat,j.on given in
different countries as to ivhat constituted a fundamental breach.

6L~. The l:~presentative of Hungary agreed with the two previous speakers and said
it "ivo..s unfortunate that the same lact might constitute fundamental breach in one
country (with the possible consequence of an ipso facto avoidance of the contract),-- ..-.-.
\'7hile in anotller country that fact did not constitute fundamental breach 0

65. ~p~ ~~~!}t~it"'y'e of ~cLapan pointed out tl1e inade quacy of paragraph 1 (a) of
l-\.rticle 70 in cases Hhere a breach resulted from the insufficiency of the amount
of a bankerTs letter of credit. The provisions of this paragraph gave the seller
the choice of only two remediee: cancellation of the contract or a clairr! for
damages. It 'would be d.esirable to enable the f~eller to delay the delivery of the
goods until the bankerfs letter of credit "i'!8S 8.mended)! if he i>lished, 1>lithout being
~enalized for failure to perform hie obligations.

66. Tl~_ re~~l:ltativ~f the United ~ingdqm saiu that Article 10 attempted to
clefine .in broad terms i,]hat constituted fundcnnental breach. Another approach might
have been to enun:erate the caees amounting to a fundan:ental breach (such as the
failure to pay the price, certain cases of nonconformity of thE; goods)! failure to
open a bankerts letter of' credit in due time)! etc.). However, Q precise enumeration
might bring about injustice because of the possibility of automatic avoidance of
the contre.,ct. Therefore, there v/ere 20n~el advantages in a broad and flexible
definition of fundamental breach, although it "Vlould seem desirable to iwprove the
text.

67. The representative of Hungary questioned the necessity of ipso facto avoidance
in Article 62. It';ould be preferable to require the seller to-wYite a letter
to the tuyer infor~ing him that he (the seller) considered that a fundamental
breach had been committed; "cbe buyer should then be given the opportunity to reply
stating his position. The representatives of Australia and the United Kingdom

--_. I .. -.... __

agreed with the observation made by ~he repres~ptative of Hungary and said that
his approach coincided with that of common law countries. The representative of

~~- ,
Norway also expressed general agreement with the representative of Hungary •
.-...- r_ ,_ ,I

68. The represen!atiye of ~he United Arab Republic thought that a defect of
Article 10 was that it left to the subjective judgement of the parties the
determination of whether a fundamental breach had occurred. This question should
instead be decided by a judge or arbitrator.
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Article 11

"\-There under the present Law an act is required to be performed Ilpromptly" ,
it shall be performed within as short a period as possible, in the
circumstances, from the moment when the act could reasonably be performed.

Article 12

For the purposes of the present Law, the expression "current price"
means a price based upon an official market quotation, or, in the absence
of such a quotation, upon those factors which, according to the usage of
the marl(et, serve to determine the price.

Article 13

For the purposes of the present Law, the expression "a party knew or
ought to have kno"l\rn ll

, or any similar expression, refers to what should have
been known to a reasonable person in the same situation.

Comments

69. The representative of the USSR pointed out that Articles 10-13 contained a
numbe;; of' vague expressions, suchas "short period", "reasonable person", lIcurrent
price" and lIaccording to the usage of the market". These expressions were
ambiguous and would give rise to difficulties and uncertainties.

Article 15

A contract of sale need not be evidenced by writing and shall not be
subject to any other requirements as to form. In particular, it may be
proved by means of witnesses.

Comn~ents---
70. The ,representative 0f-1he U§SR said that in his country it vlaS required that
contracts must be in writing. He suggested, therefore, that this Article should
be modified so as to provide that if under the law ,of even one of the States whose
enterprises were conclud~.ng a contract a written form was required for intel'J.J.ation.sl
sale transactions, the contract should be valid provided that the offer and
acceptance were made in writing. Tte repres~tative of Rom~nia agreed with the
representative of the USSR and said that also under Romanian law contracts must be
in I'lri ting.

71. The representative of t~ United Kingdom, referring to the observations of
ihe representative of the USSR, said that in common law countries it was only
in exceptional circumstances that contracts of sales had to be evidenced in



writing. vlhile he apprec iated that the common law system was different from that
of a number of' other European legal systems, and particularly those elf the centrally
plar.ned economies , it ,vas open to the parl:.ies to the contract to exclude the
application of Article 15 by availing themselves of the provisions of A:,_~ticle 3 of
the Uniform Law. Many international contracts were made by telephone and it was
reasonable to provide that evidence in writing wae not required.

720 The representative of the United Arab Republic said that the concept of
----... "".. - •__... - --. • --_..... ....." j _.

specific performance was unknown in certain countries and any reference to it
should, therefore, be deleted 0 ~~Iepres£.9.ta'li..~~_~I_l.a'p~n said that Japanese
business circles thought that if the concept of sFecific performance was retained,
it should be defined for the benefit of countries not familiar with it.

Article 17

Questions concerning matters governed by the present Law which are not
E!Xpre s sly settled therein shall be settled in conformity wi -Ch the general
principles on which the present Law is based.

Comments

73. The representative of the USSR said that the expression "general principles on
which the p~sent·Law is ba~edil w~ ~nother vague concept which would give rise to
diffic ulties of interpl·etation.

The representative of Norway agreed with the representative of the USSR and
.. ------- _. .......... -

75. The representative of Japan also said that Japanese business circles hoped the
expre~ion iTgeneral principles"·would be clarified.

Articles 18 and 19

Article 18

The seller shall effect delivery of the goods, hand over any documents
relating thereto and transfer the property in the goods, as required by the
contract and the present Law.

Article 19

1. Delivery consists in the handing over of goods which conform with the
contract.
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2. \'!here the contract of sale involvee. carriage of the goods and no
other place for delivery 11as been agreed upon" delivery shall be effected by
he,nding over the r;oods to the carrier for transmis~siol1 to the buyer.

3. \'Jhere the goods handed over to the car!:'ier are not clearly
appropriated to performance of the contract by being marked with an address
or by some other rr.eans" the seller shall) in addition to handing over the
goods, send to the buyer notice of the consignment and j if necessary, some
document specifying the goods.

Comments

76. !f1e r~£resentati~f 3Ea~£ stressed that in hi: view the definiton of delivery
in paragraph 1" Article 19 ,vas confusing and inadequate. In the French text
"§.e~1:v:ra!}~" and "remi:se", and in the English text "delivery" and "handing over ll

were synonymous and, therefore, the definition was tautological. The definitions
contained in the ear~ier drafts were more satisfactory. Delivery was not a
unilateral but a bilateral act, depending not only on the will of the seller but
,9,lso on the co-opera,tion of the buyer and bis willingnesE to receive the goods.
Under the laws of Spain and certai~ 30uth American 3tates, as well as in the
draft Uniform Law of 1939 the seller had the obligation to make the goods available
to the buyer and not just to hand them over. The goods must be free of defects,
handed over in the right place) etc.; these are fundamental operations in the
delivery of goods which are particularly important in international snl.es. Tbe
represent3..tive of Spain suggested, therefore, -Chat paragr'3,JJh 1 of Article IS)
-~-~ _. _.-.-
shoulo. be replaced by the provisi0ns of the 1939 draft.

77. Concerning paragraph 2 of Article 19 the repre ;-J8ntati 'le of :3pain expressed
----~---,..;.....;.------_.---~----

the view that its provisions Vlere inconsistent with those of paragraph 2 of
Article 73. If tl:.e seller had already dispatched the goods before tbe diffic ul t
economic cituation of the buyer envisaged in paragraph 2 of Article 13 h2el
become apparent J h01'; C ould l'Jr~ suspend the performance of nis oblig:::.tiono if:J
accordine; to the tE:rms of paragraph 2 of .tJ..rticle 19, be bad already effcct r2c1
delivery by handinG over the goods to the carrier?

78.. The representative of the Dnited A£§£...Bepubli£. thought that the 'word 71~iE.~11

or "handing o;er" in p~ragr~h 1 of Article 19 was correct. Hovlever: he agreed
with the representative of ,~pain that it should be made cle::'.r t,bat the seller was

---~----required to take 'Vlhatever action was necessary to make sure that the goods were
placed at the disposal of the buyer.

79. The representative of Tunisia thought tbat the definition of "delivrance" in
--~ ~ - ...- -

paragraph 1 of Article 19 was clear in French and it could only mean placing the
goods at the buyer I s disposal. Tbe form of delivery would have to 'be in accordance
with the terms of the contractu However, as had been pointed out by some
international organizations, there i-laS some divergence bet''i'leen paragraph 2 of
Article 19 and certain international transport conventions. Any new draft of this
Article should conform with those conventions.

80.. The representative of Mexico agreed with the representative of Spain that the
concept ofd.'eiivery was not-clearly defined in Article 19and prefer;ed the wording
of the 1939 draft whereby delivery included all the acts which the seller was
obliged to perform for the goods to be handed over to the buyer.
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81. !~~.Eesen:!2.§1tiy_e .~'.£_!:11e Dni ted Kingdon~ said that the definition of delivery
in the Unifo::....m Law had been formulated in accordance with the Anglo-Saxon concept
which recognized the d~Gies of the seller to deliver the goods. He added; however,
that this concept had not been refined in the common law system as much as in the
civil lalv and thought, therefore" that it might be de sirable to define the concept
of delivEry more precisely.

82. The representcttive of Italy said that the Uniform Law was an attempt to make__ ,.. .. .. . r_

a bridge between the common law and civil law systems and the concept of delivery
had been borrowed from the common law. Differently from tne representative of
Spain, he did not S2e any contradiction between paragraph 2 of Article 19 and
paragraph 2 of Article 73. The articles of the Uniform Law should not be analysed
Ivith preconceived ideas derived from familiarity with the common law or civil law
systelJ1s.

83. The observer of the International Chamber of Commerce said that the wording
of paragraph 2 of Article 19 could give rise to difficulties as it was not clear
whether the expression "handing over the goods to the carrier" applied to the
first carrier or to the sea carrier.

8L~. Referring to Article 18 the representative of Japan said that some Japanese
businessmen wondered whetber tIle expression l1 any documents" ,vas sUfficiently
clear. The question of what kinds of docureents the seller should be required to
hand over was never anslvered in the Uniform Law. He agreed with those
representatives who had expressed themselves in favour of a clear definition of
the concept of delivery which should be easily understandable to any businessman.

Articles 25 and 26

Article 25

The buyer shall not be entitled to require performance of the contract
by the seller, if l.t is in conformity with usage and reasonably possible
for the buyer to purchase goods to replace those to which the contract
relates. In this case the contract sball be ~~eo facto avoided as from
the time when such purchase should be effected ..

Article 26

1. Where the failQre to deliver the goods at the date fixed amounts
to a fundarr.ental breach of t~1e contract, the buyer may either require
performance by the seller or declare the contract avoided. He shall inform
the seller of his decision Ilithin a reasonable time; otherwise the contract
shall be iE~o f~9to avoided.

2. If the seller requests the buyer to make known his decision under
paragraph 1 of this Article and the buyer does not comply promptly, the
contract shall be lEsO facto avoided.



3. If the seller has effected c'lelivery before the buyer has made known
his decision under paragraph 1 of tl1is Article and the buyer does not exercise
promptly his right to declare the contract avoided, the contract cannot be
avoided.

4. Hhere the buyer has chosen performance of the contract and does not
obtain it within a reasonable time, he may declare the contract avoided.

Comments

85. ~he representative_Sf J~~ observed that while the provisions of these
articles would seem fair for commodities where the pri<~e fluctuated rapidly, the
same might not be true in the case of industrial products where the price tends to
be more stable. \~hile it seemed reasonable to prevent risks of speculation by
waiting and watching the movement of the price, there seemed to be less
justification for depriving the buyer of the right to require performance of the
contract by the seller in cases where, owing to the present speed of means of
communication, the risk of speculation was minimum.

Articles 27 and 30-------_..- .. . -

Article 27

1. ~mere failure to deliver the goods at the date fixed does not
amount to a fundamental breach of the contract, the seller shall retain the
right to effect delivery and the buyer shall retain the right to require
performance of the contract by the seller.

2. The buyer may however grant the seller an additional period of time
of reasonable length. Failure to deliver within this period shall amount to
a fundamental breach of the contract.

l~.rticle 30

1. 1;7here failure to deliver the goods at the place fixed amounts to
a funda~ental brea'h of the contract, and failure to deliver the goods at
the date fixed would also ~fiount to· a fundamental breach, the buyer may
either require performance of the contract by the seller or declare the
contract avoided. The buyer shall inform the seller of his decision within
a reasonable time; otherwise the contract shall be ipso facto avoided.

2. If the seller requests the buyer to make known his decision under
paragraph 1 of this Article and the buyer does not comply promptly, the
contract shall be 1£so fa~to avoided.

3. If the seller has transported the goods to the place fixed before
the buyer has made known his decision under paragraph 1 of this Article and
the buyer dces not exercise promptly his right to declare the contract
avoided, the contract cannot be avoided.
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Comments

86. The repref::entative of Romania criticized the expressions "reasonable lf and
"promptly Ir used in these artl"cles-"as imprecise and vague concepts. However, :tE.~
representative of the United Arab Republic said it would be preferable to retain
_.. ......~------.: & .,."-"'""-

such expressions and to leave their interpretation to courts or arbitral tribunals
in the light of the circumstances of each case.

Article 33

1. The seller shall not have fulfilled his obligation to deliver the
goods where he has handed over:

(I.: part only of the goods sold or a larger or a smaller quantity of
the goods than he contracted to sell;

(b) goods which are not those to which the contract relates or goods of
a different kind;

Cc) goods which lack the qualities of a sample or model which the seller
has handed over or sent to the buyer, unless the seller has submitted it
without any express or implied undertaking that the goods would conform
therewith;

(d) goods which do not possess the qualities necessary for their
ordinary or commercial use;

(e) goods which do not possess the qualities for some particular
purpose expressly or impliedly contemplated by the contract;

(f) in general, goods which do not possess the qualities and
characteristics expressly or impliedly contemplated by the contract.

2. No difference in quantity, lack of part of the goods or absence of
any quality or characteristic shall be taken into consideration where it is
not material.

Comments

87. Tp'.e representative_no! Japan said that under the wording of paragraph 2 doubts
could arise as to what should be regarded as Ir not material". The scope of' this
expression might be unreasonably broadened to the detriment of' the buyerrs rights.

Article 35

1. Whether the goods are in conformity with the contract shall be
determined by their conc1ition at the time when risk passes. Ho",ever, if risk
c10es not pass because of a declaration of avoidance of the contract or of a
demand for other goods in replacement, the conformity of the goods with the
contract shall be determined by their condition at the time when risk would
have passed had they been in conformity with the contract.



2. The seller shall be liable for the consequences of any lack of
conformity occurring after the time fixed in paragraph 1 of this Article if
it was due to an act of the seller or of a person for whose conduct he is
responsible.

Comments

88. The_~~§~~tative 91 the USSR said that this Article, in addition to linking
the responsibility of the seller to the transfer of risk, should deal with the
question of the seller f S responsibility I'ii th regard to good,:; eovered by a guarantee
under the contract (e.g. in case of purchase of plants J ms~c b:Lne:r'y.1 etc.) ..

Article "38-
1.. The buyer shall examine the goods, or cause them to be examined,

promptly.

2. In the case of carriage of the goods the buyer shall examine them
at the place of destination.

3. If' the goods are redespatched by the buyer without transhipment
and the seller knew or ought to have known, at the time when the contract
was concluded, of the possibility of such redespatch, examination of the
goods may be deferred until they arrive at the new destination.

4. The methods of examination shall be governed by the agreement of'
the parties or, in the absence of such agreement.? by the law or usage of the
place where the examination is to be effected.

CCDments

89.. The l'epre sentative of ;!.~p~ said that the \vord Upromptly 11 in paragraph 1 of
£rticle-3t\Could give rise to difficulties es~eci~lly when read in conjunction with
the provision of paragraph 2 to the effect that goods should be examined by the
buyer "at the place of de stinat ion If • In case, for example, the buyer was a trading
company which was the middlelnan between the manufacturer and user or consumer, or
in case the buyer was one of the middlemen in a chain of contracts this requirement
""ould result in d012~ts and uncertainties.

The same might be true with such buyers concerning the requirement of IIwithout
transhipment" in paragraph 3 of Article 38, if the goods were to be put on rail
or automobile from ship.
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Arti.cle 52

1. ~.7here the goods are sUbject to a right or claim of a third pers on,
the buyer, unless he agreed to take the goods subject to such right or claim)
shall notify the seller of such right or claim, unless the seller already knows
thereof, and request that the goods ehould be freed therefrom within Q

reasonable time or that other goods free from all rights and claims of' third
persons be delivered to him lJy the se lIE::I' "

2. If the seller compIles with a request made under paragraph 1 of this
Article and the buyer nevertheless suffers a loss; the bl~er may claim damages
in accordance with Article 82. .

3. If the seller fails to comply with a request made under paragrapb 1
of this Article and a fundamental breach of the contract results thereby, the
buyer may declare the contract avoided and claim damages in accordance 'with
Articles 84 to 87. If the buyer does not declare the contract avoided 01"

if there i3 no fundamental breach of the contract, the buyer shall have the
right to claim damages in accordance with Article 82.

1.1-. The buyer shall lose his right to declare the contract avoided if
he fails to act in accordance with paragraph I of this Article within a
reasonable time from the moment when he becarr.e rnvare or ought to have becon~

aware of the right or claim of the third person in respect of the goods.

Article 53

The rights conferred on the buyer by Article 52 exclude all other
remedies based on the fa.ct that the seller has failed to perform his
obligation to transfer the property in the goods or that the goods are
subject to a right or claim of a third person.

Comments

900 The representative of Tunisia noted that these Articles, and in general
sectton III of the- Unifori~;Laiv' entitIed "Transfer of Property", dealt only with
transfer of property in case of litigation. It might be desirable to include in
the Uniform Law also provisions for the transfer of property in general.

Articles 52 and 56

Article 55

1. If the seller fails to perform any obligation other than those
referred to in Articles 20 to 53, the buyer may:
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(a) where such failure amounts to a fundamental breach of the contract,
declare the contract avoided, provided that he does so promptly, and claim
damages in accordance with Articles 84 to 87, or

Cb) in any other case, claim damages in accordance with Article 82.

2. The buyer may also require performance by the seller of his
obligation, unless the contract is avoided.

Article 56

The buyer shall pay the price for the goods and take delivery of them
as required by the contract and the present Law.

Comments

91. The representative of Czechoslovakia said that the provlslons in these Articles______od _ _ ..._ ...

concerning the obligations of the seller and the buyer were not complete. In this
connexion he mentioned that the Czechoslovak International Trade Code contained
general provisions concerning all contractual obligations in connexion with the
sale of goods. For instance, it was provided that the creditor was in default
or delay if he failed to co-operate in performing all the acts required of him.
In that case the debtor would be entitled to claim compensation for the costs
incurred as a result of the creditorts default or delay. In addition the debtor
might be entitled to avoid the contract in certain cases of creditor's default
or delay. As long as the creditor was in default or delay the debtor was not in
default and was, therefore, not responsible for the performance of his obligations.
The representative of Czechoslovakia suggested, therefore, that it would be useful
to regulate more completely the obligation of the creditor to co-operate in the
fulfilment of the transaction.

Article 57

Article 57

Where a contract has been concluded but does not state a price or make
provisions for the determination of the price, the buyer shall be bound to
pay the price generally charged by the seller at the time of the conclusion
of the contract.

Comments

92. The representative of the USSR criticized this Article on the ground that a law---.. ..... .
should not pe;'mit the conclusion of a contract without a price or at least a clear
indication as to the means for determining the price. This Article would lead to
arbitrariness.

930 !he representative-3f-li~~~pgar~shared that view and considered that the only
exception to the rule that the price is an essential element of the contract might
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be where~ while the price had not been established in a contract, it could be
inferred from a previous contract between the same parties for the same goodse

Article 69

The buyer shall tal~e the steps provided for in the contract, by usage
or by laws and regulations in force, for the purpose of making provision for
or guaranteeing payment of the price, such as the acceptance of a bill of
exchange, the opening of a documentary credit or the giving of a bankerts
guarantee.

Comments---
94. The representative of Japan said that the provlslons of Article 69 did not take__ ._1 __ .
into account the many disputes which could arise between buyers and sellers about
documentary credits, as for example disputes over contracts providing for a letter
of credit \~ithout specifying its precise contents, the time of opening the credit
or the amount involved.

1. Each party may suspend the performance of his obligations whenever,
after the conclusion of the contract, the economic situation of the other
party appears to have become so difficult that there is good reason to fear
that he will not perform a material part of his obligations.

2. If the seller has already despatched the goods before the economic
situation of the buyer described in paragraph 1 of this Article becomes
evident, he may prevent the handing over of the goods to the buyer even if the
latter holds a document which entitles him to obtain them.

3. Nevertheless, the seller shall not be entitled to prevent the
handing over of the goods if they are claimed by a third person who is a
lawful holder of a document which entitles him to obtain the goods, unless the
document contains a reservation concerning the effects of its transfer or
unless the seller can prove that the holder of the document, when he acquired
it, knowingly acted to the detriment of the seller.

Comments

95. The representative of the United Arab Republic said that while an attempt had.. - -. ...._- ----
been made in the Uniform Law to establish a balance between the obligations of
the seller and the buyer, the provisions of this article were likely to leave
the weaker party at the mercy of the stronger one, to the detriment of developing
countries. Paragraph 2 of Article 73 would enable a seller who had already
dispatched the goods to prevent their delivery to the buyer if the economic
situation of the latter appeared to have become so difficult that there was good
reason to fear that he would not perform a material part of his obligations. Thus,
the seller (or, under paragraph 1, either party) would be entitled to decide
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unilaterally that th':! other party was in a precarious economic position and would
then be entitled to ~top the delivery of the goods in_~nsitu. For developing
countries which have a, vital need for certain goods, the failure to receive them
might have very seric-us consequences. The representative of the United Arab-----------.----- ----_._.. -
~~eEl:!E1i£ empbasized -TJhat to enable a party to suspend the performance of his
obligattons 11l1ilaterally \~a,s a d.angerous practice open to arbitrariness.. He
adcl.ec1 that '("'hile it 1'7as true that in many national la,vs stoppage in transitu was
permi-Lted" this possibi,li ty was confined to cases where the competent authority had
adJudGed a party bankrupt or insolvent 0

~6.. ~he r~J~n~s~.£ta:tiy'~,.....2f~~£. Ktngd.2E!, said. that under English law the
choicE: to be made under Article 73 was not subjective bLlt objective and if the
party ~nade the wrong ~boice he himself would be in breach of contract. Thus, if a
seller, 8,v ailing hiIilself of the provisions of paragraph 2 of' Article 73, stopped
the gocds i!]~!1s1Jll for fear that a buyer in another country "vould not perform
his oblisations J and if the buyer challenged the action of the seller, it would be
for the COLJ.rts to decide whether the sellerts decision had been warranted~ Thus,
in his opinion, there should be no fear that the matter would be left to the
unilateral choice of a party. These views were shared by ~ repres~ntatives of
the Dnited e:ltates and._Tt8J v. The latter added that a party abusing his right to
anticipate a breach of contract by the other party would run the risk of being
compelled to pay damages to the injured party.

Article 7~

1. \'lhere one of the parties has not performed one of his obligations,
he shall not be liable for such non-performance if he can prove that it was
due to circumstances ,,,bich, according to the intention of the parties at
the time of the conclusion of the contract, he was not bound to take into
account or to avoid or to overcome; in the absence of any expression of the
intention of ~he parties, regard shall be had to what reasonable persons in
the same situation would have intendede

2. ~'lhere the circumstances which gave rise to the non-performance of
the obligation constituted only a temporary- imped.iment to performance J the
party in default shall nevertheless be permanently relieved of his obligation
if, by reason of the delay, performance would be so radically changed as to
amount to the performance of an obligation quite different from that
contemplated by the contracts

3. The relief provided by this Article for one of the parties shall
not exclude the avoidance of the contract unde:~ some other provision of the
present Law or deprive the other party of any risht which he has under the
pre~:;ent Law to reduce the price J unless the circumstances which entitled the
fil'st pa.:f.'ty to relief 'Here caused by the act of the other party or of some
person for whose conduct he was responsible.

Comments

97.. In the vie-'tl of the representative of Czechoslovakia this Article did not cleal_. --- . . . .....- ".- ,"-

'Hith sufficient precision with the consequences of sovernmental interference in
private contractual relations. He cited some recent cases '-7here this problem had
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arisen. For example, an enterprise in Czecboclovakia had purchased $12 rJillion
worth of rollin~ mill equipn:ent f:rom a Dnitea States firm. Although the price
had been paid in advance, the United states Government had forbidden tbe sbiprr:ent
on the ground that the equipment was strategic Yllaterial" The Czechol31ovaJ-;.
enterprise bad claimed refund of the amount paid" but tr!t3 American firm bcl,d
disclaimed responsibility on the ground that the equtpment bad been produced for
the purpose of being shipped to Czechoslovakia and the seller could not be made
liable for the action of the United 3tate,g Government in denying an export fermi t.
Another example mentioned by the l'epresentative of Czechoslo'· ":~ia was a sale of_________ Lt _t~ ..~_
crude oil by the ;::3oviet Union to Israel, the export of which ",as for1..,idden
by the U;-);::;R authorities after the i3uez crisis of 1956, the qUEstion -c.l1en arose
'vlhether the seller or the buyer should bear tbe losses ~ Problems of this nature
often ariee in modern international trade, and Article 7~· did not pJ'ovid;~ a clear
solution. The Czechof~lQvak Inte:.r:'national Trade- Cede sought to solve this }?Toblem
by providing that the seller \las responsible for obtaining export and related
permits and the buyer for obtaining import and related permits" Thus s the
Czechoslovak law made it clear ,,,hen a risk had to be borne by the buyer or the
seller in an international trade transaction.

98. !pe re'pres~pt~EYe of Ar.g~ntina criticized Article 7~- for being inSUfficiently
clear and for having an excessively subjective character.

99. The representative of tbe United Kingdom said that uncle:!." Englisl: Im'l the--_...._...._---~-----------~--- - -
problem of the consequences of' frustration was dealt 1>1i th by apportioning the
losses between tbe parties accordi.ng to the j Llstice of' the circumstanct;s. Normally
in the situations described by ~~~~EI.E:.~.pt~tive of Qzechoslov§-~i§: any money pata
v70uld be pri.ma..l:acie recoverable, but the seller woul.d be entitled" at the
discretion of the court, to set off the expenses he had incurred.

1. The risk shall pass to the buyer when delivery of the goods is
effected in accordance with the provisioi.1s of the contract and the present Law.

2. In the case of the handing over of goods which are not in conformity
with the contract, the risk shall pass to the buyer from the moment when the
handing over has, ayart from the lack of conf'ormity J been effected in
accordance with the provisions of the contract and of the present Law, where
the buyer has neither declared the contract avoided nor required goods in
replacement.

Comments

100. The observer of the Int.ernational Chamber of Comn:erce remarl~ec1 that under tbis
article th~ rT;k"'li';il[11J:-pas~Nto the buy~r when d+eliv~ry of the goods is effected ll,
and recalled that delivery bad been defined in Article 19. Where the parties
agreed to accept well-1~nown delivery clauses (e.g It INCCTERHS) J no problem would
arise. \'7here, however, this was not the case, the Unifonn Law did not provide
a clear solution to the problem, for instance in cases where goods were delivered
to a carrier or in the case of SUbsequent trans-shipmentn It would be difficult to
solve the problems arising in such caser::· in the light of the "general principles",
on which "the law was based, aF provicl.ed in Article 17 thereof.
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A. CONVENTION RELATING TO A UNIFORM LAW ON THE FORMATION OF
CONTRACTS FOR THE INTERNATIONAL SALE OF GOODS

101. The renresentative of the USSR stated that his cOlmnents relating to the
Convention on the International Sale of Goods generally applied also to this
Convention. In particuldr, he said that Article VII of this Convention was
unacceptable on the e;round that it restricted the Convention itself to States
Members of the United Nations or any of its specialized agencies; Article XI
was unacceptable because it contained the outmoded "colonial clause rt.

B. UNIFOilliI LAvl ON THE FORMATION OF CONTRACTS FOR THE
INTERNATIONAL SAU~ OF GOODS

J\.rticle 1

1. The prese~t law shall apply to the formation of contracts of
sale of goods entered into by parties whose places of business are in the
territories of different States, in each of the following cases:

(a) where the offer or the reply relates to goods which are in the
course of carriage or will be carried from the territory of one State to
the territory of another;

(b) where the acts constituting the offer and the acceptance are
effected in the territories of different States;

(c) where delivery of the goods is to be made in the territory of a
State 0theI' than that within whose territory the acts constituting the
offer and the acceptance are effected.

2. Hhere a party does not have a place of business, reference shall
be made to his habitual residence.

3. The application of the present law shall not depend on the
nationality of the farties.

4. Offer and acceptance shall be considered to be effected in the
territory of the same State only if the letters, telegrams or other
documentary communications which contain them are sent and received in
the territory of that State.

5. For the purpose of determining whether the parties have their
places of business or habitual. residences in IIdifferent States rt

, any two
or more States shall not be considered to ce IIdifferent States ll if a valid
declaration to that effect made under Article 11 of the Convention dated
the 1st day of July 1964 relating to a Uniform law on the Pormation of
Contracts for the International Sale of Goods is in force in respect of them.

••
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6. The present Law shall not apply to the formation of contracts
of sale:

(a) of stocks, shares, investment securities, negotiable instrmaents
or money;

(b) of any ship, vessel or aircraft, which is or will be subject to
registration;

(c) of electricity;

(d) by authority of law or on execution or distress •

7. Contracts for the supply of gooas to be manufactured or produced
shall be considered to be sales within the meaning of the present Law,
unless the party who orders the goods undertakes to supply an essential
and s~bstantial fart of the materials necessary for such manufacture or
production a

8. The present Law shall apply regardless of the commercial or civil
character of the parties or of the contracts to be concluded.

9. Rules of private international law shall be excluded for the
purpose of the application of the present Law:J subject to any provision
to the contrary in the said Law.

Article 2

1. The provlslons of the following Articles shall apply except to
the extent that it appears from the preliminary negotiations, the offer,
the reply, the practices which the parties have established between
themselves or usage, that other rules apply.

2.' However J a term of the offer stipulating that silence shall
amount to acceptance is invalid.

Article 3

An offer or an acceptance need not be evidenced by writing and shall
not be subject to any other requirement as to form. In particular, they
may be proved by means of witnesses.

Article 4

1. Tte communication which one person addresses to one or more
specific persons with the object of concluding a contract of sale shall
not constitute an offer unless it is sufficiently definite to permit the
conclusion of the contract by acceptance and indicates the intention of
the offeror to be bound.
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2. This cOlmnunication may be interpreted by reference to and
supplemented by the preliminary negotiations, any practices -which the
parties have established bet-ween themselves, usage and any applicable
legal rules for cont:c'acts of sale.

Article 5

1. The offer shall not bind the offeror until tt has been communicated
to the offeree j it sball lapse if its -wi thdra'Hal is communi ca ted to the
8fferee before or at the same time as the offer.

2. After an offer' has been communicatecl to the offeree it can be
revo;,~ed unless the revocation is not made in 800c1 faith or in conformity
with fair dealing or unless the offer states a fixed time for o.cceptance
or ot,herwise indicates that it is firm or irrevocable.

3. An indication that the offer is firm or irrevocable may be eXI:r€EEed
ur implied f:L'om the circumsta,nces, the preliminary nec£~~tiations) any
practices which the parties bave established between themselves or usage.

4. A revocation of an offer shall only have effect if it has been
communicated to the offeree before he has despatched his acceptance or has
done any act treated as acceptance under paragraph 2 of Article 6.

Article 6

1. Acceptance of an offer consists of a declaration communicated by
any means whatsoever to the offeror.

2. Acceptance may also consist of the despatch of the goods or of the
price or of any other act which may be considered to be equivalent to the
declaration referred to in paragraph 1 of this Article ei ther by virtue of
the offer or as a result of practices which the parties have established
between themselves or usage.

Article 7

1. An acceptance containing additions, limitations or other
modifications shall be a rejection of the offer and shall constitute a
counter ·~offer.

2. However, a reply to an offer -which purportu to be an acceptance
but 1Jhich contains additional or differeL'" terms which do not materially
alter the terms of the offer shall constitute an acceptance unless the
offeror promptly objects to the discrr'pancy,; if he does not so object, the
terms of' the contract s11all be the terms of the offer with the moc1ificatiol1G
contained in the acceptance.
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AI'ticle 8

1. A declaration of acceptance of an offer shall have effect only
if it is communic.:ated to the offeror v]ithin the time he bas fixed or; if
no such time is fixed, v)i thin a reasonable time;J due account being tal\.en
of the circumstances of the transaction, includinG the rapidity of the
means of communication employed by the offeror.? and usage. In the case
of an oral offer, the acceptance shall be immediate, if the circumstances
do not show that the offeree shall have time for reflection.

2. If a time for 88cept~nce is fixed by an offeror in a letter or in
a telegram, it shall be presumed to begin to run from the day the letter
was dated or the bour of 1~he day the tele&ram vJas handed in for despate;h.

3" If an acceptance con:3ists of 8Xl act referred to in paragraph 2 of
Article 6, the act shall tave effect only if it is done within the period
laid (iO'HD in r,;anJgr£1,ph 1 of the present Article.

Article 9

1. If the acceptance is late, the offeror may nevertheless consider
it t.) have arrived in due tir:le on condition that he promptly so informs the
acceptor orally or by despatch of a notice.

2. If however the acceptance is connnunicated late, itshall be
consiclered to have been communi ca ted in due time" if the letter or
document '\'lhich contains the acceptance shows that it bas been sent in
such circmnstances that if its transmission had been normal it would have
been conrr~unicated in due time; this provision shall not however apply if
the offeror has promptly informed the acceptor orally or by despatch of a
notice that he considers his offer as having lapsed.

Article 10

An ~cceptance cannot be revoked except by a revocation which is
C01T!~1111nicateL1 to tl)e offeror before or at the same time as the acceptance.

Article 11

'l'he formation of the contract is not affected by the death of one of
the pa:-"ties or by his becoming incapable of contracting before acceptance
unless the contrary results from the intention of the parties" usaGe or
the nature of the transaction.

Article 12

1. For t11e purposes of the present Law, the expression "to be
communicated 'l means to be delivered at the address of the person to whom
the communication is directed.
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2. Communications provided for by the uresent Law shall be made by
the mea.ns usual in the circumstances.

Article 13

1. Usage means any practice or method of dealing, which reasonable
persons in the same situation as the parties J usually consider to be applicable
to the formation of their contract.

2. Where expre8sions, provisions or forms of contract cOilllnonly used
in commercial practice are employed) they shall be ir.terpreted according
to the meaning usually given to them in the trade cOllcerned.

Comments

IG2. The representative of Mexico expressed the view that the Uniform Law would
gain irl-·clarity if it reverted to the principle contained in the 1958 Draft tbat
the contract was deemed to be concluded '\7 ben the acceptance was communicatec1 to
the offeror.

103. The re~l'e sentative of :r;~al'y disagreed '\7ith the representat~~e of Mex~co and
expre:ssed himself in favour of the solution contained in paraglaph 1 of Article 5
which l'laS a middle course between the so-called t'mailbox" and "communication"
theoI'ies. He added that it had been wise to omit in the Uniform Law any reference
to the woment at 17hich the agreement became binding, thus avoiding a conflict
between the bJO theories.

10~·. ~b~~ll.~"esentat~ve ef J§."I::an stated that some business firms in his country
had criticized the provision of paraGraph 2 of Article 2 v/hereby "a term of the
offer stipulating that silence shall amount to acceptance is invalid. 1t This was
contrary to the provision of the Commercial. Code) at least in Japan, where as
between merchants regularly doing business with each other, silence was deemed
to amount to acceptance of the offer if the offer was within the scope of the
ordinary course of' business of the offeror. The representative of Japan also
wondered whether the word "materially" in paragY'.g:ph 2 of Article 7 should be
intl2rpreted in the same manner as the word r1material tl in paragraph 2 of Article 33
of the Uniform Law on International Sale of Goods.

105. rr'be_!:epreeentativ~.-Q;LKenya pointed out that v/bile the terms !'offeror" and
r1 offeree" were used in Articles 1.,_, 5 and 8) in Article 9 the terms tlofferor" and
'!acceptor ll were employed. In order to avoid confusion the same terminology should
be used thI'oughout.

106. The £ei)resentative of thE? USSR, referring to paragraph 3 of Article 5,
thought it Vias inapproprj,8.te to provide in a law that an indication that the
offer was firm or irrevocable might be "implied from the circumstances; the
preliminary negotiations, any practices which the parties have established between
themselves or usage." It was for the offer itself to indicate clearly that it
was firm or irrevocable. Hith regard to Article 7, the repres~.ntativ~_ of_the US~R

suggested that the possibility of regarding a contract as having been concluded
when the acceptance contained additions tO j or limitations or modifications of,
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the offer should be excluded. Concerning Article 13 he disagreed with the
definition of usage given therein, whj.ch could Give rise to innumerable
controversies. He added that" whilp. his Government did not entirely reject
the applicability of usages in ccmmercial transactions, the priority of la'\v
must be established. The Uniform law could not cover all cases; gaps should
first be filled by applying the rules of national la'\vs, and usage could apply
in cases where a particular question was not regulated by Iml. Moreover,
parties to the contract should not be allowed" at their discretion; to impose
conditions for the application of usage. To do so would be contrary to rules of
law; any usage applicable to a contract in matters regulated by mandatory rules
of law should be specifically mentioned in the contract itself •

10'7. Th~ repre§entative....2L...:.Gr~ Uni ted Sta.t~,~ stressed that lJSage in a particular
-'crac1e formed an important part of the la"\'7 regul'a tlng transactions wi-Ghin that
trade ~ In the United States" and probably in other countries as 'I-/ell" the vast
majority of contractf were made by businessmen wi thout tbe help of lawyers; and
those contracts relied hea.vily on the usages in the trade. However, he understood
the difficulty of providing for the prevalence of usage over la"l'l.

1013. Tb~_r.~ 1)resentative of Me)ds:2.~ while he was in general as::ceement with the
observations made by tl~~ re}2re,§~tative of tbe USSR. concerning usage -' thougrrt t11at
UNCITRAL should con-cribute to clarifying the re lationship between usage and la,-}.
In his view usage should never be contrary to legal principles, and international
conventions should prevail over usage.

109. ThEL_reJ2.resentativ~_of Hungar..Y pointed out that while usage was important as
to the substance of the contract after the conclusion of tl1e contract itself" it
vias much less important in the process of formation of contracts; in the formation
of contracts normally national law, ratber tiEn usage, prescribed the formalities
to be followed.

110. 111e representative of _~orway said that it was indispensable for traders to
be able to avail them3elves of trade usage. However, problems arose, especially
in international trade, owing to the existence of different usages in different
countries and in different branches of trade.

111. The_reR~esentative of the USS~J wisbing to clarify further his previous
statement concerning usage, said that he did not advocate the elimination of

.. usage from international trade and agreed that on matters not covered by either
the Uniform Law or national law, customs and usage should be applied. HO":'iever J

he stressed that often the more powerful party invol:ed usage -Co the detriment of
the ,veaker party and warned that usages were sometimes different even I·dthin the
same country; such differences were much more llrOn01...1l1ced in international trade
(e.c; 0 terms lil:e f. o.b. were interpreted diffel ently in different ports). .Ll:G
reR~esentat1ye of .tbe USSR observed that the parties to a contract sbould not be
pres1.Ulled to have intended to apply usages merely by implication; usage should be
applicable only wben both parties had clearly expressed their inte~tion to be
governed by it.

112. The-E.ep]:~_sentat.1:ye of the Uni ted Arab ~epublic said that in his country usage
could not prevail over imperative rules of law but could ~revail over subsidiary
legal provisions, especially in international trade.
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113. T1le-representatlve of Norway, referrins to A7cicle 10, said that in some
instances the sales resistance of a buyer WCl.,S too weak as com~ared to modern
methods of salesmanship as, for example, in case of unsolicited offers. He
criticized the "Wording of Article 10 on the ground that it "Would not permit n8.tional
legislation to grant a buyer in those circumstances a period of reflection of, say,
three days to one "Week, durj.ng which the acceptance might be revoked.

114. Commenting on paragraph 1 of Article 12, the re~resentative of Hun~ary said--------_.. ... _...._------
that the 'Hording of that paragraph showed tr.at the Uniform layJ had adopted the
"communication" theory anCt not, e. the representat2:~ot' I't.a1y bad maintained;
a solution midway between the "communication" and the "mailbox ll theories.
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sm,!j1·J/:.RY OF TI-L: cm·1[',JE,l'l'rS ~ IJ\ DE DURING THE SECOND SESSION ON THE
19~;'~ HAGUE COINENTIOI'[ ON 1'HE LAW APPLICABLE TO THE INTERNATIONAL

SA LE OF GOODS

A. COirrments of a general character

1. Several representatives expressed the vie"T that 'i'711ile some of its
provisions mie;ht be il,lproved, the Hague Convention of 1955 'Vlas, in generc.l, a
sn.tisfaC"~-:;ory j.nstrument (Argentina, Italy, Mexico, Spain, Tunisia, United Arab
Republic and the observer of tb,e International Chamber of Commerce).

2. In the opin:ion of t~le representative of Tunisia the Convention seTved a
useful purpose elimino.til1(3 conflicts vlhich ivould othenTise arise. The
represelltative of Ital~r stated that" although a certain amount of uncerG1ilTG~r

still stemmed from the te~~t of tb,e Convent ton, its existence ivas a step in the
direction of clarity.

j. The representative of Mexico expressed the viei'! that ratification of the
Convention by El. greateT nUE1ber of countrie8 vTOulc1 be El. step tovlards inteTnational
standardization. While it \1a8 true that some of its provisions were out of date,
they \18 re , nevertheless, ol)jective, applicable to 0.11 08.1es an(l they protected
the l'1ights of both bu~'er and seller. The representatives of Argentina o.nd Sp~.in

c:mc10rfJed the viells expressed by the representative of ne~dco.

1:.. Several representatives advocated the ratification of the Convention
(Argentina, Hungary, Italy, Mexico, Spain). In the view of the representative of
Hunc;arY:J hovlever, the Commiss ion should first e:~amine the text of the Convention
'before recommending to States its ratification. The representative of Japan
informed the Commission that, his Government had the Convention still under
consideration and \·18.S not therefore in a position to indicate the Government I s
official view on the Convention. The represelrtative of the United States of
America" on the other hand, stated that his Government, at the present time"
did not intend to ratify' th8 Convent ion.

5. Regardins the need for J and applicability of, unified conflict rules, tbe
rep~cesentative of Romania considered that, since conflict rules vTere
complemcntar3T to 8ubstClnt lve rules, there 1·ms no need for 8.. convention on
privClte international 13.'.7. The representative of the United Arab Republic
consicl..ered, on the ot11c1" baud, that the field of application of the Convention
,'1ould become very limitea if 0. uniform 13.v1 on the internationtl.l s::::le 0:[' goods
,'1ere adopted by all countries of the Horld. The representative of the USSR
statec1 that instead of the 196~. Conventions there shoulcl, as had been observed.
earlier, be elaborated a ne\·7 tnstrument v1hich "Tould also include C0i.1fl:i.ct
J'1.'1.,les. The elaboration oi' such an tnstrument acceptalJle to all or a majority
of cOllnt1:"ies vTOulcl e~:.cluCe the need for') sepo.ro.t8 convention on the laYT
"-)-"'l·j c~")le ~-o tlle l"n·l-e"''''·C'!-' l"0'1a1 c~""le of {'-'OOC'IS,-, 1 ,l! -- Co, I • LJ _', - LJ .1. ":" '" L. 0.) ~',. '. ..:,.~I •
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i.). In the view' of the representative of Nori·ra~l, confJ_ict rules i'Tould be needed
even in the case of iTorlc1-'lidc adoption of the Hac;ue Convention of 19611- as the
latter did not cover ever~r aspect of international snle. This vievT Ivas also
supportec~ i.)~r the observer of the International Chamber of Commerce on the Grounds
that the H8.gue Uniforn LmT on Sales, in accordance iTit:l article 8 of til0.t 1aw,
ims not concerned, with several aspects of the contract, such as the fOl."m8.tion
and 'che validity o:C tbe contract or any of its prOVisions, and that, under
nrticle 11_ of that 1a1", its c.es ignat ion as the lavT applicable to a contract did
not affect the application o~~ an~1 mandatory rules of lm'T iThich \'Tould have been
applicable if the parties had not chosen the Uniform Lm·T. In contrast I'Tith those
provisions of the Ha[';ue Uniforlil Lm·! on Sale J the desiGnation of a lavT uncleI' the
Hague Convention of 1955, as the lev applicable to <J. contract, meant the
c1esj_£snat~_oll.. of that la"'i'T in its entirety including its mandator~,- rules, t:1US
excluding the application oi' an:r provisions, even if mal1dator~(, of any other law.

7. The inter-relation bet"lveen the Hague Convention of 1955 and the Hague
CQi':l.ventions of 1964 ivas o.lso mentioned by a number of representatives. The
represeEtative of Italy considered th3.t further co-orcl.ination of those Conver:.tions
woulL~ ~~C' needed if the HaGue Conventions of 1961~ entered into force. The
representative of Czechoslovakia referred to the c1iffer<2nces in p8.ragraph 2 of
article 2 of the Hague; Convention of 1955 and article 3 of the Hague Uniform 1all
and e::pressed the v:tei-T that the countries which had rCttified the Hague Convention
of 1955 VToulCL be unable to Clc1here to the 1961:- Hague Convent ions on Sale of Goods
unless they ~11ade the declarat ion provided for in article IV of the latter 0 The
same opinion was eJ~~rcssec1 0:/ the observer of the International Chamber of
Comnel"ce.

8. l\. number of representatives were of the 0plnlon tho..t conflict rules and
substantive rules should forn part of the same instruLlenJc (Romania, USSR,
Observer of the Hague Confc'l"ence on Private International L8.\'T). The obse::cver
of the International Inp.-:-,i tute for the Unification of Private Law on the other
hand, pointed out that t:le formation of a single instrument 'IIould "-e contrary -co
international pr2ctice. In the case of the Geneva CC)l1ventions on bills of
e:~C:1ange and cheques;! for instance, the two .sets of rules "lIere contained in
separate conventions. Inclusion of both kinds of rules in a single convention
mig:Tc prevent a State IThic 11 has ob jectiol1s to either set of rules from rat if~·-ing
such a Convention.

B. Comments on t:1e te::t of the Convention

Articl.e 1

This Convention shall ::;}pl~r to :Lnternational sales of goocls.

It shall not appl:- to sales of securities;! to sales of shi)s ,1nc1 of
re~istered boats or aircraft, or to sales upon judicial order or by
v78.~' of execution. It shall 29ply to sales bO.sed on documents.

For the purp03cs of this Convention, contracts to deliver gooc1s 'co
CS' (~anufac-Gured or pro(ucecl shall be placed on cl1e same footing as s2.1es,
p~"ovic1ed the part~T "1'11'.0 Q.ss UL18S (l.eliver:r is to furnish tJ1.e necessar: r

ral-T platerials for cheir IiKl.11ufactu.re or produ.ction.
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The mere declaration of the parties) relative to the application of
a law or the competence of a judge or arbitrator, shall not ~e sufficient
to confer upon a sale the international ch8racter provided for in the first
paragraph of this article.

Comments

I 9. All comments made in connexion with Article 1 related to the fii.'st paragraph
of this Article and concerned the necessity for a definition of international
sale of goods.

10. The representative of the USSR considered that the international sale of
goods should be defined in order to make it clear what relationships the Convention
sought to regulate. The representative of the United Arab Republic? endorsing
the view expressed by the representative of the USSR, wondered whether the
definition contained in the 19b~. Unll'orm law on the international Sale of Goods
could be applied.

11. The representative of Italy expressed the view that the absence of definition
was probably intentional because the objective criteria contained in the
Convention, such as the receipt of an offer or the existence of an establishment,
clearly defined the cases in \'Jhich the Convention was to be applieJ.. The observer
of the Hague Conference confirmed that, aJ reported by the Rapporteur of the
competent Committee of the Hague Conference, a definition of the international
sale of goods was omitted deliberately because it was considered that the other
provisions of the Convention clearly defined its field of application.

Article 2

A sale shall be governed by the domestic law of the country designated
by the Contracting Parties.

Such designation must be contained in an express clause, or
unambiguously result from the provisions of the contract.

Conditions affecting the consent of the parties to the law neclared
applicable shall be determined by such law.

Comments

12. In connexion with the first paragraph of Article 2, th~ representative of
Hungary held the view th8t the unrestricted autonomy of the parties to designate
the law of the contract, favoured the stronger party. He considered, however,
that the time was not yet ripe for restricting or abolishing that autonomy.

13. The question of renvoi was raised by the representative of Czechoslovakia who
regretted the use of the expression "domestic lavJ 11 instead of "substantive
domestic law", since the present wording did not exclude the application of the
conflict rules of the law designated by the parties. The reprp~~ntative of Hung~ry

pointed out that, in his opinion, wh2n the parties had designated the law
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applicable to their contract, the application of the conflict rules of that law
was excluded. Such conflict rules would, however, apply if the la"7 defined in
article 3 of the Convention was to be applied.

lL~. The observer of the Hague Conference stated that the term "domestic law ll
, in

contrast with the term "law tl that included conflict rules also j was substantive
law excluding rules of conflict. The term had been chosen precisely in order to
exclude renvoi. The repre sentative of Italy cons ic1ererl tba t the distinction
between tt..e two terms mentioned. by the observer of tbe Hague Conference was not
clear to Itulian jurists since the equivalent Italian 1'1ords did not make that
distinction. The representative of France endorsed the meaning given by the
observer of the Hague Conference to tne word IIdomestic ll

• The representative of
Hungary emphasized the importance of using in conventions terms having the same
meaning in all languages.

15. With regard ~o the second paragraph of article 2, the representative of
Czechoslovakia pointed out that the provisions of this paragraph excluded the
implied choice of law or a ~artial choice of a law, in contrast with the lfugue
Uniform law on the International Sale of Goods. According to article 3 of the
Uniform law, the parties to a contract were free to exclude, expressly or
implicitly, the application of that law entirely or partially.

Article "3

In default of a law declared applicable by the parties under the
conditions provided in the preceding article, a sale shall be governed by
the domestic law of the country in which the vendor has his habitual
residence at the time when he receives the order. If the order is received
by an establisrment of the vendor, the sale sb-all be governed by the
domestic law 0f the country in which the establishment is situated.

Nevertheless, a sale shall be governed by the domestic law of the
country in which the purchaser has his habitual residence, or in whic11 he
has the establishment that ha.s given the order, if the order has been
received in such country, whether by the vendor or by his repTesentative,
agent or commercial traveller.

In case of a sale at an exchange or at a public auction, the sale
shall be governed by the domestic law of the country in which the exchange
is situated or the auction takes p18ce.

Connnents

16. The representative of Czechoslovakia expressed his agreement wi.th the first
paragraph of article 3 and ste.ted that the General Conditions of the CMEA also
provided for the application of the law of the seller in cases where questions were
not settled by the General Conditions themselves.

17. Several representatives 'lere of the opinion that the provisions of the second
paragraph of article 3, rendering, in certain cases) the law of the buyer
applicable, did not ensure equality between the parties. 'I'he representative of Iran
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pointed out that sales were usually made in the country of the seller. But even
if the contract had been concluded in the country of the buyer, the law of the
stronger party ~. i.e. that of the seller .. would apply, since the seller could
rely on the escape clause contained in article 2 of the Jonvention.

l8. On the other hand, the representative of Italy expressect the opinion that
in many cases, especially where the seller was interested in obtaining a large
order, contracts were concluded between the buyer and the agent or representative
of the seller in the country of the buyer. The representative of France stated
that the application of the law of the buyer resulted almost always in the
application of the lex fori. He further stated that the application of the Iffi~

of the buyer did not give preference to the buyer since the laws of all countries
sought to give equal rights to seller a"",d buyp,r. The representative of Iran,
however, expressed the opinion that the applicat~on of the law of the country
of the seller by the judge of the buyer's country might cause practical
difficulties, which would not be the case if he had to apply the lex fori.

19. The representative of Iran expressed the view that it would have been better
if the applicable law were the law of the place where the contract was concluded
instead of ttat of the place where the order was given. The observer of the Hague
Conference noted that the place of the conclusion of a contract was one of the
most controversial questions. It waG for that reason tt~t the law of the place
where the order was given was chosen in the Convention. The usefulnet'3s of
eliminating the criterion of the place "Hhere the contract was concluded was also
pointed out by the repres2ntative of Italy.

20. The representative of the USSR considered that the terms "order!! and "given
the order" should be clarified and the point at which an order was to be deemed
to bave been given should be specified.

Article 4

In the absence of an express clause to the contrary, the domestic
law of the country in which inspection of goods delivered pursuant to a
sale is to take place shall apply in respect of the form in which and the
periods within which the inspection must tal~ place, the notifications
concerning the inspection and the measures to be taken in case of refusal
of the goods.

Comments

21. The representative of the USSR considered tbat since inspection might take
place in two s~ages, a preliminary inspection of goods in the country of the
seller and a final one in the country of the buyer, it should be made clear in
article 4 which inspection was intended.

Article 5

This Convention shall not apply to:

1. The capacity of the partiesj
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2. The form of the contract;

). The transfer of ownership.., provided. that the various obligations of
the parties, and especially those relating to risks, shall be subject to
the law applicable to the sale pursuant to this Convention;

4. The effects of the sale as regards all persons other than the
parties.

Comments

22. In connexion with sub~paragraph 2 of article 5, the representative of the USSR
suggested that article 5 should be expanded to include in sub-paragraph 2 the words
!land procedures for their signing", and explained that the law of the USSR provided
for special procedures for signing international sale contracts.

23 ~ The representative of the USSR, commenting on the secqnd para;gro,ph of article 10
and the fourth paragraph of article 12 of the Convention, said that they were
contrary to the 1960 United Nat.ions G8neral Assembly Declaraticn on the
Granting of Independence to Colonial Countries a1~1~ .i.~2rJ,'les (resolution 1514 /XV/ of
ll.!· December 1960) and tbat their provisions, they,)): .J.l_ could not be included in
the international convention.

2l.~. The representative of the USSR also observed that the Convention should not
exclude the possibility of applying any conflict rules which might have been, or
might in the future be, established by other international agreerllents.
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Al\JNEX III

REPRESEl\j'TATIVES OF ~'i1EIvlBERG OF THE COMMISSION a/

B~presentativ~:

Alternate:

AUSTHALIA

Alt.ernates:

Adviser:

BElGIUn

R~presep.tatiye :

Sr. Gervasio Raman Carlos Colombres
Professeur a la Faculte dE; Droit

Universite de Buenos Aires

i\'lr. Luis Reyna Corvalan, Attache
Mission Pe:cmanente de la Republique Argentine

aupres des Nation8 Unies, Geneve

Mr. Anthony Mason, Q.C.
Solicitor-General for the Commonwealth

of Australia

Mr. Kevin William Ryan
Seniol" Trade Comm:i.G S ioner
Permanent Mission of Australia, Geneva

~r. K. de Rossignol
Trade Commissioner, Australian Embassy
Paris

nr. Pc Pr: terson
ThiJ..'d Secretary
Australian Embassy, Vienna

Monsieur le Mini.stre Albert Lilar
Professeur a la Faculte de Droit et

a la Faculte des Sciences economiques
et sociales a llUniversite de Bruxelles

~/ The members of the Commission are: Argentin:l, AUo'Jtralia, Belgium, Brazil,
Chile, Colombia, ConGo (Democratic Republic of), Czechoslovakia,' France,
Ghana, Hungary, India, Iran, Italy, Japan, Kenya, lile~cico, Nigeria, Norway,
Rorllania, Spain, Syria, Thailand, 'Tunis ia, Union of Soviet Socialist Republics,
United Arab Republic, Uniteci. Kingdom of Great Britain and Northern Ireland,
United Republic of Tanzania, United States of America.
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BELGIill-l (continued)

Alternates:

Advisers:

BFAZIL

Representative:

CHILE

Representative:

Alternate:

COLOIVIBIA

CONGO (DEMOCRATIC REPUBLIC OF)

Mr. P. Jenard
Directeur d'administration au Ministere des

Affaires etrangeres et au commerce
t

.l •ex erleur

Madame Suzanne Oschinsky
Premier Conseiller
Ministere de la Ju.stice

Mr. Leonard
Magistrat delegue au Ministere de la Justice

Mr. Debrulle
Secretaire d'administration
Ministere de la Justice

Mr. Nehemias Gueiros
Professeur de droit civil a la Faculte

de Droit, Recife
President de la Federation Interamericaine

des Avocats (Washington D. C. )

Mr. Eugenio Cornejo Fuller
Decano de la Facultad de Ciencias Jurldicas

y Sociales de la Universidad Catolica
de Valparaiso

1';1" 0 Car10s de Costa-Nora
Segundo Secretario de la 1,lision Permanente

en Ginebra
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CZECHOSLOVAKIA

Representative:

Alternate:

Mr. Rudolf Bystricky
Faculte de Droit
Universite Charles
Prague

lVlr. Ludek Kcpac
Conseiller juridique
Ministere de Commerce etrangere J Pra~ue

Advisers: Mr. Zdenek
Professeur
Universite
Prague

Kucera
" "agrege

Charles

FRANCE

Representative:

Alternate: b/

Advisers:

GHANA

Representative:

Mr. Jiri Pleticha
Second Secretary
Ministry of Foreign Affairs

Mr. Rene David
Professeur a la Faculte de droit et

des Sciences economiques de Paris

~IT. Jacques Baudoin
Sous-directeur des Affaires civiles et du

Scea~: au Ministere de la Justice

Mr. Jacques Lemontey
Magistrat au Bureau du Droit europeen

et internatio~al

Ministere de la Justice

l~. J.P. Plantard
Magistrat au Bureau du Droit europeen

et international
Ministere de la Justice

Mr. Philippe Petit
3ecretaire des Affairs etrangeres, Service

Juridique
Ministere des Affairs etrangeres

Mr. Emmanuel Kodjoe Dadzie
Ambassador
Ministry of External Affairs

b/ Representative of France from 3 to 9 March and r7 to 23 March during the
absence of Mr. Rene David.
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GHANA (,S2l1tinued)

Alternate:

Advisers;

HUNGATIY

Reoresentativ.§.:

Alternate:

Advisers:

INDIA

Represent2tive:

Alternates:

Mr. Uriel Valentine Campbell
Solicitor General
Ghana

Mr. W.W.K. Vanderpuye
Director, Legal and Consular Division
Ministry of External Affairs

Mr. A. K. Duah
First Secretary
Permanent Mission of Ghana to the United

Na"(,ions, Geneva

Mr. Laszlo Reczei
Ambassador
Professor of Law
Dspartment of Economics
University of Budapest

Mr. Ferenc Kreskay
Doyen, Faculte de Commerce
Universite des sciences economiques
BUdapest

Mr. Ivan l',leznerics
Chef
Section juridique
Banque Nationale Hongroise, BUdapest

l'.Ir. Ivan Szasz
Chef
Departement j~ridique

l'.1inistere de commerce exterieur
BUdapest

Mr. Nagendra Singh
Secretary to the President of India

Mr. No Krishnan
Permanent Representative to United Nations

Office, Geneva

IvIr. Jagota
Director
Legal and Treaties Division
Ministry of External Affairs
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IRAN

Representative:

ITALY

Representative:

Advisers:

JAPAN

Representative:

KENYA

Representative:

MEXICO

Representative:

NIGERIA

NORHAY

Representative:

Mr. lVlansour Saghri
Professeur de droit commercial a la Faculte

de Droit de l' Dnivers ite de rreheran

Mr. Giorgio Bercini
Professeur ordinaire de ltDniversite de P~doue

Directeur de l'Institut d'Etudes
anglo-americaines

Mr. Andrea G. Mochi Onory c1i Saluzzo
Contentieux Di~lomatique

Ministere des Affaires etrangeres

Mr. Piero As lan
Mission Permanente de ltItalie aupres des

Nations Dnies J Geneve

~tr. Shinichiro Michida
Professor of La1..,.,.
University of Kyoto

Mr. Raphael Joseph C~)ere

Assistant Legal Secretary
Ministry of Foreign Affairs

Mr. Jorge Barrera Graf
Professor of Law
University of Mexico

Mr. Stein Rognlien
Director··General
Ministry of Justice
Oslo
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NORWAY (continued)

Alternate:

Special Adviser:

ROI0..i\NIA

Representative:

Advisers:

SPAIN

Representative:

Alternates:

Mr. Magne Reed
Counsellor of Embassy
Permanent Mission of NorH-ay to the

United Nati0ns, Geneva

Mr. Heikl'\.i Juhani Immonen
Counsellor of Legislation
Ministry of Justice
Helsinki

Mr. Ion Nestor
Chef du Secteur de droit international priv~

Institut de Recherches juridi~ues

AcaC.emie de la Republi~ue Socialiste
de Roumanie

IvTr. Ion Bacalu
Conseiller juridi~ue

Ministere du Commerce e::terieur

Mr. Gheorghe Baciu
Conseiller juridi~ue

Banque pour le Commerce exterieur

Mr. Nicolae Dinu
Second Secretary
Permanent Mission of Romania to the

United Nations, Geneva

Mr. Joaquin Garrigues
Profesor de Derecho Mercantil
Universidad de Madrid

Mr. Raimondo Perez-Hcrnnndez
Ministro Plenipotenciario
Ministerio de asuntos exteriores

Mr. Santiago Martinez-Caro
Directeur
Conseil Juridique International
Ministere des Affaires ctrangeres

Mr. Roberto Bermudez
Secretario de Embajada
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SYRIA

Representative:

Alternates:

THAlIAND

TUNISIA

Representative:

J~ lternate :

UNION OF SOVIET SOCIALIST
REFUBLICS

Representative:

Alternates:

Mr. MOvTaffal;: Allaf
Permanent Representative of the

United Nations, Geneva

Mlle Siba Nasser
Attache
Miss ion Permanente de la Republique

Arabe Syrienne, Geneve

Mr. Loufti El Atrache
Attache
Mission Permanente de la Republiqne

Arabe Syrienne, Geneve

ltr. Abdelmajid Ben Messaouda
Chef
Service Juridique
SE:cretariat d tEtat aux Affaires etrangeres
Tunis

l~r. Ali Dridi
Attache
Mission Permanente de Tunisie aupres des

Nations Unies

~tr. G.S. Burguchev
Chief
Treaty and Law Administration of the USSR
Ministry of Foreign Trade

Mr. Michail Rosenberg
Associate Professor
All-Union Academy of Foreign Trade

ltr. P.R. Evseev
Cou.nsellor of the Treaty and legal Department
Ministry of Foreign A~fairs
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lrr~ION OF SOVIET SOCIALIST
~FUBLICS (continued)

J'IltGl'nJ.tes:

UNIT~D ARAB REFUBLIC

Representative:

Alter~1ate:

Adviser:

Representative:

Al"cernates:

m~ITED REPUBLIC OF TA}~ANIA

~epresentative:

Alternate:

lvII's. H.A. KazaJ;:'ovT3.
Senior Consult2nt
Bank of Foreign Trade

r.1r. Ar~ert V. MelnjJ,-:ov
First Secretary
Permanent Mission oi' the Union of Sovialist

Republics to the United Nations" Geneva

Mr. Mobsen Chafil:
Professor of Trade Lmr
Cairo University

I"Jl". Esmat Ha mJ!K:hJ

Counsellor
Ministry of ForeiGn Affairs
Cairo

j>1r. Hassan S. Abdel-Aal
First Secretary
Permanent Mission of the United Arab Repuolic

to tbG Unit eel. Na-;:,i0i.1s J Geneva

r~~. Anthony Gordon Guest
Professor of English Luw
University of London

Hr. Michael John Hare
Senior Le/58.1 Assistant
Board of Trade

Mr. Philip James Allott
Assistant Legal Adviser
Foreie;n and Commonlrealtll Office, London

lvh~. laHrence Gretton"
Legal Assistant J

Board of Trade

Mr. Sosthenes Thomas Mo.liti
Senior State Attorne~r

Attorney General's Cho.mbers

l:tr. V.N. Carvalho
Legal Counsel,
National Dcvelopn~nt Corporation
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UNITED ,sTATES OF AMERICA

Representat ·;.ves :

Alterm~te :

Mr. Seymour J. Rw)in
Attorne'T at Lav7v

Adjunct Professor of 18.1'7
Georgetovln University la", Center
vlashingt on D. C.

Mr. John Honnold
Professor of Law
University of Pennsylvania

Mr. Lawrence H. Hoover Jr.
Legal Adviser
Permanent Mission of the United States

of America to the United Nations,
Geneva
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ANNEX IV

SECRETARIA T OF THE COMlVlISS ION

Mr. Blaine Sloan
Representative of the Secretary··General
Director of the General Legal Division
Office of Legal Affairs

Mr. Pa:>lo Contini
Secretary of the Commission
Chief, International Trade Law Branch

Mr~ Peter Katona
Assistant Secretary of the Commission
Senior Legal Officer

Mr. P. Ratan
Legal Affairs Liaison Officer
Geneva

Mr. Hillem Vis
Assistant Secretary of the Commission
Senior Legal Officer

Mrs. Jelena Vilus
Assistant Secretary of the Commission
Legal Officer
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AhHEX V

OBSERVERS

A. United Nations organs

Economic Commission for Europe

United Nations Conference on
Trade and Development

United Nations Institute for
Training and Resea~ch

Food and Agriculture Organization
of the United NationJ

Inter-Governmental Maritime
Consultative Organization

International Monetary Fund

Mr. Henri Cornil
Gene~al Economic Research Division

Mr. WoW. Malinowski
Director
Division for Invisibles

Mr. Karel V. Svec
Deputy Director
Trade Policies Division

~v1r. Samuel Okumribido
Senior Legal Officer

Mr. Ahmed Boumendjel
Officer-in-Charge of UNITAR

at Geneva

Mr. Lamartine Yates
Regional Representative
Europe

Mr. Thomas A. Mensah
Head of the Legal Division

Viscount Dunrossil
External Relations Officer

Mr. Robert Effros
Counsellor for Legislation

in the Legal Department
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•

C. Il~ergovernmental organizations

Commission des Communautes
Europeennes

Council for Mutual Economic
Assistance

Council of Europe

Council of Europenn Communities

Hague Conference on Private
International LaIr

Inter-American Juridical Committee

International Institute for the
Unification of Private Lav

Or~anization of American States

United International Bureaux
for the Protection of'
Intellectual Propert~/

Mr. HOLlschilc1
Chef de Division
Direction generale du Marche

interieur et du Rapprochement
des Legislations

Mr. Thierry Cnthala
Administrateur Principal
Direction generale du Marche

interieur et du Rapprochement
des Legislations

Mr. Michael Kouc1riashev
Chief
Legal Office

Mr. Peter Gr8.1)8
Expert of the Foreign Trade Department

Mr. R. Muller
Head of Servic.e
Directorate of Legal Affairs

Mr. Daniel Vi3nes
Conseiller au Service Juridic:!.ue

~tr. Antonio Sacchettini
Conseiller adjoint
Service JuridiQue

Mr. M.H. \fan Hoogstraten
Secretary-General

Mr. Jose Joaquin Caicedo Castilla
Acting Chairunn

Mr. Mario 1:Iatteucci
Secretary-General

Professor Octo Riese
Chairman
International Sales Committee

Mr. Raul C. l'.1igone
Europea·n Rep:l.'csentat i ve

Mr. GeorGes D. Landau
Representative of the Secretar:f-Gencral

Itr. Roger Ha~)en

Assictcmt
External Relations Service

IJ1r. Ibrahima Thiam
Assistant
External Relations Service
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International Charr~er of Commerce

International Chamber of Shipping

International Law Association

International Bar Association

Mr. Bernard S. Wheble
President
Commission de Technique et

Pratiques Bancaires

Mr. Lars A.E. Hjerner
Rapporteur
Commission des Pratiques

Commerciales Internationales

Mr. S.•A. Cotton
Secretary of the Maritime Committee

Mr. Michae1 Brandon
Representative to the United Nations

Mr. Michae 1 Brandon
Representative to the United Nations
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ANNEX VI

RESOLu"TION 2~~05 (XXI) ACOFTED BY THE GENERAL ASSEMBLY
ON 17 DECE~ffiER 1966

2205 (XXI). ~Gtablishment of the United Nati~ns Co~nission

on International Trade La"T

The General Assembly,

Recalling its resolution 2102 (XX) of 20 December 1965, by which it
rec~uested the Secretary-General to submit to the General A.ssembly at its
tuenty-first session a cOli1::;rehensive report on the progressive development of
the la-iT of international trade,

Having considered 1'7ith a-ppreciation the report of the Secretary-General
on that sUbje~tJ ~/

Considering that international trade co-operation alaong states is an
important factor in the prouot ion of friendly relations and consequentl;,/, in the
maintenance of pe::'tce and secL1..rit~r,

Recalling its belief th3t the interests of 0.11 peoples) and particularly
those of developing countries) c1ellland the betterment of conditions favouring the
extensive development of international trade,

Reaffirming its conviction that divergencies arlslng from the lalTs of
different States in rr.Cttters relating to international tracl.e constitute one of
the obstacles to the c1e'Jclopr,:ent of "70rld trade,

Having noted with c'~preciation the efforts made b~' intergovernment2.1 and
non-governmental organ:L:::,ations tmrards the pro3;ressive harmonization anC.
unificat ion of the lalT of interno.t iono.l 1jrade b~r promoting the adopt ion 0:1:'
international conventions j uniform la\?"S.? standard cO~1tract provis ions, cenerCll
conc1itions of sale, stE:n(;Larc~ trade terms and othcl' EleasureB,

Noting at the S2.:ne time that progress in this urea has not been cOr.1mel1surate
i/7ith the importance ,(I.DeL urgency of the problem, mTing to Cl number of factors,
in particular inGurfi~ienb co-ordination and co-operation between the
organizations concernecl} their limited membership or G.uthori ty and the sm2l1
degree of participal.iOll in t~his field on the part of l'Ian~r developing
cOLlntries.

--

a/ Official Rec orcl.s 0:2' the General Ass emb ly, Twenty-first SeGs ion, AnneJ~es,

agenda item SS, documents A!6396 and Adc1.1 Clnd 2 •.-
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Considering it desirable that the process of harmonization and unification
of the la,! of internatio~13.1 trac1e should be substantiQll~T co-ordinated,
systematized and accele:;1atGl~ and that 3. broader participation should be secured
in furthering progress in this area,

Convinced. that it \'TOulc1 therefore rJe desirable for the United Nations to
play a more active role ";.:;mlards reducing or removinG IG[}ll obstacles to the flow
of international trade,

Noting that such action woulc1 be properl~T within tbe scope and cODpetence
of the Organization um~er the terms of Art ic le 1, paraC;J~Ctph 3, anc. Art ic le 13,
and of Chapters IX and X of the Charter of the Unite Cl Nations,

Having in nund the responsibilities of the ·United Nations Conference on
Tra.de and Development in the field of international trade,

Recalling that the Conference, in accordance with its General Principle
Six bj has a particular interest in promoting the es"cablishment of rules
furthering international trade as one of the most important factors in economic
development,

Recognizing that there is no United Nations organ vhich is both familiar
,vith this technical leGo.l subject and able to devote su:.L'ficient time to \'Torl~ in
this field,

I

Decides to establish a United Nations Commission on International Trade L8.\·1
(hereinafter referred to as t:le Commission), which shall have for its object the
promotion of the progressive harmonization and unification of the lavl of
internClt iono.l trade, in Qccorc1a.nce l'1ith the provis ions set in sect ion II oelO\I;

II

ORGANIZATION AND FUNCTIONS OF THE UNITED NATIONS COMMISSION
ON INTERNATIONAL TRADE LAH

1. The Commiss i.on shall consist of ti'Tent~T-ninc States, elected by 'che
Genero.l .l\ssembl:/ for a term of six years, except 8.S provided in para:graph 2 of
the present resolution. In electing the members of the Commission, the i\ssembly
shall observe the follO\Ting distribution of seots:

(a) Seven from African States;

(b) Five from Asian States;

See Proceedings of the United Nations Conference on Trade and Developr~Dt,

vol. I, Final Acf o.n(~ TIenort ( Unttec1 Nations public 1-:: ion, Sales' >I •

No.: 6L~.II.B.ll), e.l11Jr::: A.I.l, p. 18.

-123-



(£) Four from Eastern buropean States;

(c1) Five from Latin American States;

C~) Eight from ~'lestern European and other States.

The General Assembly shall also have due regard to the adequate representat:Lon
of the principal economic and legal systems of the wOl'ld, and of developed and
developing countries.

2. Of the members electec1 at the first election, to be held at the twenty-
second session of the General Assembly, the terms of fourteen members shall expire
at the end of three years. The President of the General Assembly shall select
these meElbers I,rithin each of the five groups of States referred to in
paragraph 1 above" by c1rm{in3 lots.

:3. The members elec'c,ec1 at the first election shall take office on
1 Jan~ary 196EL SubseqLlentl~", the members shall tat.e office on 1 January of the
year following each elec·cion.

4. The representatives of members OP the COwmission shall be appointed by
Ivlember States in so far as possible from among persons of eminence in the field
of the lavr of internat i ono..1 trade.

5. Retiring me~)ers shall be eligible for re-election.

6. The Commission shall normally hold one regular session a year. It
shall, if there are no technical diffiCUlties, meet alternately at United Nations
Headquarters and at the United Nations Office at Genevu.

7. The Secretary-General shall make available to the Commission the
appropriate staff and facilities reqUired by the COlYJmission to fulfil its task.

8. The Commission shall further the progressive harmonization and
unification of the law of international trade by:

(a) Co-ordinating the "\{ork of organizat ions active in this field and
encouraginf; co-operation among tbem;

(b) Promoting wider participation in existing international conventj_ons
and uider acceptance of eXisting model and uniform 18.\·Ts;

C~) Preparing or promoting the adoption of new international conventions,
mc<..1cl 12,\oTs and uniform lavs ann promoting the cocl.~ficQtion and \llider acceptance
of inter::ID.t ional trade tenils:l provisions, customs and prQct ices, in collaboration,
vrhere appropriate, \'Tith the or~anizations operating in this field;

(d) Promoting ways and means of ensuring a uniform interpretation and
application of in~ernational conventions and uniform lawn in the field of the Im{
of international trade;

(e) Collecting and disseminating information on national legislation and
ll10del"'n-legal developments J including case law" in tbe field of the law of
international trade;
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(f) Establishing and maintaining a clof3e collaboration ivt '':'41 the United
Nat ions Conference on Trade and Development.;

(g) M~intaining liaison with other United Nations organs and specialized
agencies concerned vli th international trade;

(h) Tah:ing any other action it may deem useful to fulfil its functions;

9. The Commission shall bear in mind tb..e interests of £111 peoples, and
particularly t h08e of c1eve loping countries, :l..n the c:ctens ive deve lopraent of
international trade.

10. The Commission shall submit an annua~ Teport, including its
recowmendations;l to the General Assembly and the report shall be submitted
simultaneously to the United Nations Conference on Trade and Development for
comments. Any such comments or recommendations i'lhich the Conference or the Trade
and Development Board may i·,ish to mal\.e, including suggestions on topics for
inclusion in the worl\'. of the Commission, shall be transmitted to the GeneI'al
Assembly in accordance i'lith the revelant provisions of Assembly resolution
1995 (XIX) of 30 December 1961.+0 Any other recommendations relevant to the
ivorI\. of the Commission which the Conference or the Board may vlish to mal;:e shall
be similarly transmitted to the General Assembly.

llc The Commission DQY consult i·lith or request the services of any
international or national organization, scientific institution, and individual
expert, on any subject entrusted to it, if it considers such consultation or
servj_ces might assist it in the performance of its functions.

12. The Commissioi.1 may establish appropriate i'lOrl:ing relationships with
intere;overnmental organizations and international non··Governmental harmonization
and unification of the law' of international trade.

III

1. Requests the Secretary-General, pending the election of the Commission,
to carr;;r out the preparatory vorI\. necessary for the organization of the i'1ork
of the Commission and, in particular:

(~) To invite MelJlber States to submit in iv-ritinQ; oefore 1 July 1907" tal~ing

into account in particular the report of the Secretary-General, comments on a
programme of work to 'be undertaken by the Commission in discharging its functions
under paragraph 8 of section 11 above;

(b) To request similar comments from the organs and organizations referred
to in paragraph 3 (f) o.nc1 (0;) and. in paragraph 12 of section 11 above;

2. Decides to include an item entitled llElcction of the members of ~be

United Nations Commission on International Trade Lawll in the prOVisional 2c;enda
of its twenty-second session.

1~·97th plenary meeting,
17 December 1966.
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ANNEX VI:r:

LIST OF Deeill/liNTS OF THE SECOND SESSION

A , GENERAL SERIES

A/CN. 9/11, Corr .1, Adc1.1, 2 ancL 38/. . Replies and studies by States concerning
the Hague Conventions of 1964: note by
the Secretar~r-General

A/CN.9/12, Add.l, • • • • Replies by states concerning the Hngue
Convention of 1955 on the law applicable
to international sale of goods: note by
the Secretary-General

· . . . . . . . . . . . . .
A/CN~9/13 and Add.l

A /CN •9/1l.:-

A/CN.9/15 and Add.l

• • • 0 • • •

o • • • • • • • •

Provisional a~enc.1a

Incoterms and 'other trade te:::-'LllS: note by
the Secretar~r-General

Bankers t c'ol1lilercirtl credits: note by the
Secretary-Genei'ell

A.jCN.9/16, Add.l and 2 •••••• " . Time-lil~its and limitations (prescription)
in the field of international 821e of
goods: Dote b~ the Secretary-General

A/ClL 9/17 • • • • • • • • • • • • • •

• • • • ~ • 6 • • • • • • •

• • 11 g • • • • • • • • " •

International sale of goods. The Hague
Convent ions of 196~". Analys is of the
replies and otuclies rec-eived from
Government,s: report of the Secreto.ry
General

General conditions of sale and standard
contracts: report of the Secretary-General

Negotiable instruments: note bJ" thp.
Secretary-General

A/CN.9/20 and Add.l • • • • • e • • • Prelimina:t,...y study of guarantees and
securities as related to international
payments: report of the Secretary-General

A/CIT. 9/21 and Corr.1 • • • • • • • • • Internat ional commercial arbitrat ion:
report of the Secretary-General

9:../ Tl".is document \·ras issued after the end of the second sess iOl'l.
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/ / a/A CN.9 22, Add.l and 2- ••.••. The United Na+ions Convention of 1958 on
the Recognition and Enforcement 01 Foreign
Arbitral Auarc1s

• 0 • • • • • 0 • • • • • Consideration of inclusion of
international shipping legislation among
the pr:i_ority topics in the 'lork programme

A/CN.9/24, Add.l and 2 ••••.•• Register 0:2 orgo.:1izations and reGister
of texts: note by the Secretary-General

t

A/CN.9/26

A/CN.9/27

A/CN.9/28

.0. ~ • • • • 0 • 0 .. ..

· . . .. .. . . . . . . . .

• • • • • • • • • • .. tAl •

· . .. . .. . . . . .. ~ . .

· .. .. .. .. . .. ~ . . .. . ..

Co-oruination of the work of orGanizations
active iD internotional trade lal7: report
of the Secretary-General

Ivorking relati:::mships and collaboration
'vrith other bodies: note by the Secretary
General

Training and assistance in the field of
international trade la'Vr: report 0:' the
Secretary-General

Consideration of the possibility of
issuing a ~rearbook: note by the Secretary
General

Agenda

B. LIMITED SERIES

· . .. .. . . .. .. .. . . • • Programlile of ,'lork unt il the end of 1972:
proposal by the French delegation

. A/CN.9/L.8 •••••••• • • • • • General conditions of sale and standard
contro.cts: prollosal by the United States
of America cO:1cerning the role of the
United Nations Commission on International
Trade Law (UNCITRAL) in furtherinG the
use of general conditions, standard
contracts uniforu trade terms as aids
to uniformit~r

A/CN.9/L.9 • • • • • • • • • • • • • The HaGue Conventions of 1564: proposal
by the delecation of the Union of Soviet
Socialist Republics concerning the
unification of rules of law regulatins
the international sale of goods

a/ This document iTaS issued after the end of the second sessio11.
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:".

A/C~T. C; /1.10 . . . . . .. _ . . . . . Interno..tional sale of soods. The Hague
Conventions of 196~- and the He:tgue
Convention on Applicable Law of 1955;
draft resolution proposed by the
delegations of Brazil, Ghana, HLlnc;ar~r,

India, United States of America

A/CN.9/L.ll • • . • • • . • • • • . Internat ional sale of goods, The Hac.;ue
Conventions of 1964 and t11e HaGue
Convent ion on Applicao le lavT of 1955:
draft resolution approved by Comrnittee I
at its lOti1 neeting

I • •• • • '" 0 • • ..A/CN.)/L.12 .

A/CN.S/1.1) . • • 4 • • 0 . . . . .
Report of COlil~.littee 11 to the Commiss ion

Bank suarauteeo: proposal by ~he Hungarian
delq:~atioi.l concerning the preparation of
uniform ruJ.es and pract-].ce relatil1~ to
ban1\: guarantees

A/CN.9/1.14 . • . , . • • . . . . . Time-limits and limitations (prescripcion)
in the field of international sale of
goods

. . .
A/CIL9/L.15, Corr.l anc11\o.(1.1 .

A/CN.9/L.16, Corr.l, 2)0/ 3,
A~d.l, Corr.l, Add.2, 3, 4,
5, 6, Rev.l, 7, 3, 9, 10,
11, 12 Qnd 13

. . Report of Committee I to the Commission

Draft report of the United Nat ions
Commission on International Trade law
on the 1'701"1::. of its second session

A/CIL9/1.17 •• • • • " • • Cl • • • Consideration of inclusion of international
shipping legislation among the priority
topics in the \TOrl~ pr,)grarmne: draft
resolution proposed "by Ghana J India

A/ crJ. 9/L. 17/Rev.l • • • • • • • . .

b/ In Russian only.

Consideration of inclusion of
international shipping legislation among
the priorit~r topics in the lTorl::. ~)rograml1le:

draft resolution proposed by ArGentina,
BraZil, Chile, Ghana, India, Iran, Ken~,ra,

Mexico, the United Republic of Tanzania,
Tunisia and the United Arab Republic
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A/CN.9/L.17/Rev.2 ••.••••..•

A/CN.9/L.18 . • • • • • • . . . . • .

ConG~.cl.Gration oJ' inclusion of
international Sllipping lee;j.slatio'.l amol12;
t~1e prj_orj:::'~~ topics in the T1TOl'J::. protjramme ~

c1ro.ft resolution proposed by ArGentina,
Be19ium., Br,'l.z il, Ctl:Lle;, Ghanq" Ind:i.8.,

Iran, Kenya, Mexico, Sp8.in, United
Republic of Tanzania, Tunisia and
United Arab Republic

Consideration of inclusion of
il"1·cernationo.l G!1ipping leEl;islation among
the priorit~r topics in the vrork programme:
Belgium} Its.l~r: draft resolution

C. INFORMATION SERIES

A/CN.9/INF.2 • • • • • 5 • • • • • _ List of part ic ipan'cs
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HOW TO OBTAIN UNITED NATIONS PUBLICATIONS

United Nations publications may be obtained from bookstores and
distributors throughout the world. Consult your booksto. e or
write to: United Nations, Sales Section, New York or Geneva.

COMMENT SE PROCURER LES PUBLICATIONS DES NATIONS UNIES

Les publications des Nations Unies sont en vente dans les librairies et les
agences depositaires du monde entier. Informez-vous aupres de votre librairie
ou adressez-vous 0: Nations Unies, Section des ventes, New York ou Geneve.

COMO CONSEGUIR PUBLlCACIONES DE LAS NACIONES UNIDAS

Las publicaciones de las Naciones Unidas est6n an ~enta en Iibreries y
casas distribuidoras en todes partes del mundo. Consulte a su librero 0

dirijase a: Naciones Unidas, Secci6n de Venras, Nueva York 0 Ginebra.

Litho in V.N. Price: $V.s. 2.00
(or equivalent in other currencies)
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